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DRAFT FINDING OF NO SIGNIFICANT IMPACT (FONSI)
PORT WASHINGTON HARBOR NORTH BREAKWATER REPAIR

PORT WASHINGTON, OZAUKEE COUNTY, WISCONSIN

The U.S. Army Corps of Engineers, Chicago District (USACE) has conducted an
environmental analysis in accordance with the National Environmental Policy Act of 1969, as
amended. The Supplemental Environmental Assessment (SEA) dated (to be determined [TBD])
for the Port Washington Harbor North Breakwater Operations and Maintenance Project
addresses the need to support the navigability of Port Washington Harbor, Ozaukee County,
Wisconsin.

The SEA, incorporated herein by reference, evaluated two alternatives that include the No
Action plan and USACE's Preferred Alternative, setting new amor stone as well as resetting
dislodged armor stones along the north breakwater.

For the Preferred Alternative, the potential effects were evaluated, as appropriate. A
summary assessment of the potential effects of the Preferred Alternative are listed in Table 1:

Table 1. Summary of potential effects of the preferred alternative.
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All practicable and appropriate means to avoid or minimize adverse environmental
effects were analyzed and incorporated into the Preferred Alternative. Best
management practices (BMPs) will be implemented, as appropriate, to minimize
impacts. In order to minimize impacts to threatened and endangered species, or
migratory species, work will not be conducted during critical life stages (i.e. breeding or
nesting).

No compensatory mitigation is required as part of the Preferred Alternative.

Public review of the draft SEA and FONSI will occur during September 2023 at
which time this section of the FONSI will be updated.

Pursuant to Section 7 of the Endangered Species Act of 1973, as amended, the
Corps determined that the Preferred Alternative would have “no effect” on the federally
listed northern long-eared bat, tricolored bat (proposed endangered), rufa red knot,
Hine’s emerald dragonfly, monarch butterfly (candidate), and eastern prairie fringed
orchid. Documentation of the analysis for the ‘no effect’ determination is included in
Section 3.4.5 of the SEA.

Pursuant to Section 106 of the National Historic Preservation Act of 1966, as
amended, the U.S. Army Corps of Engineers determined that historic properties would
not be adversely affected by the Preferred Alternative and the Wisconsin State Historic
Preservation Office concurred with the determination on August 1, 2023. The Miami
Tribe of Oklahoma submitted a letter on May 5, 2023, indicating no historic properties or
sites would be affected.

Pursuant to the Clean Water Act of 1972, as amended, the discharge of dredged or
fill material associated with the Preferred Alternative has been found to be compliant
with section 404(b)(1) Guidelines (40 CFR 230). The project would be conducted under
Nationwide Permit (NWP) 3, which provides for the repair, rehabilitation, or replacement
of any previously authorized, currently serviceable structure or fill, or of any serviceable
structure or fill authorized by 33 CFR 330.3, provided that the structure or fill is not to be
put to uses differing from those uses specified or contemplated for it in the original
permit of the most recently authorized modification. In accordance with Section 401 of
the Clean Water Act, the State of Wisconsin has issued Section 401 Water Quality
Certification for a variety of NWPs, including NWP 3. The project would comply with
NWP 3 requirements and State of Wisconsin regional permit conditions.

A determination of consistency with the Wisconsin Coastal Zone Management
Program pursuant to the Coastal Zone Management Act of 1972 has been sought from
the State of Wisconsin Department of Administration in a letter dated August 22, 2023.
The U.S. Army Corps of Engineers believes that the Preferred Alternative is consistent
with state Coastal Zone Management plans and shall be implemented in order to
minimize adverse impacts to the coastal zone.
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All applicable environmental laws have been considered and coordination with
appropriate agencies and officials has been completed.

All applicable laws, executive orders, regulations, and local government plans were
considered in evaluation of alternatives. Based on this report, the reviews by other Federal,
State and local agencies, Tribes, input of the public, and the review by my staff, it is my
determination that the Preferred Alternative would not cause significant adverse effects on the
guality of the human environment; therefore, preparation of an Environmental Impact Statement
is not required.

Date Kenneth P. Rockwell
Colonel, Corps of Engineers
District Commander
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Chapter 1 Purpose & Need

1.1 National Environmental Policy Act and Related Procedures

The National Environmental Policy Act (NEPA) (42 United States Code [USC] 4321 et seq.), the
Council on Environmental Quality (CEQ) NEPA regulations (Phase 1) (40 Code of Federal
Regulations [CFR] Parts 1500 to 1508), and the U.S. Army Corps of Engineers’ (USACE) NEPA
implementing regulations (33 CFR Part 230) require that the USACE consider the potential
environmental effects of a proposed action before making a decision on the proposed action.
This Supplemental Environmental Assessment (SEA) to the Port Washington Harbor
Breakwater Operations and Management Environmental Assessment (USACE, 2022) includes
the direct, indirect, and cumulative effects of repairing the existing north breakwater at Port
Washington Harbor. This SEA provides the USACE, other decision makers, and the public with
the information needed to make an informed decision about the breakwater repair activities.

1.2 Project Location & Authorization

Port Washington Harbor is an authorized federal navigation harbor located in Port Washington,
Wisconsin on the western shore of Lake Michigan (Figure 1). The harbor is located
approximately 30 miles north of Milwaukee, 50 miles south of Manitowoc and 120 miles north of
Chicago. The harbor supports mainly recreational navigation and also serves as a harbor of
refuge (i.e., a port, inlet, or other body of water normally sheltered from heavy seas by land and
in which a vessel can navigate and safely moor). The project site encompasses the entire north
breakwater of the Port Washington Harbor. The project was authorized by the River and Harbor
Acts of July 11, 1870 (River and Harbor Act [RHA] 1870; 16 Statute [Stat.] 223); August 14,
1876 (RHA 1876; 19 Stat. 132); August 30, 1935 (Public Law [PL] 74-409; 49 Stat. 1028); July
3, 1958 (PL 85-500; 72 Stat. 297; 72 Stat. 305; 72 Stat. 319).
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Figure 1: Port Washington Breakwater Project Vicinity Map.
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Figure 2: Project Map Showing the North Breakwater

1.3 Purpose & Need
The primary purpose of this federal action is to support the navigation functions of Port
Washington Harbor by maintaining safe passage for vessels entering and exiting the harbor.

The project is needed because armor stone along the north breakwater has become dislodged
and moved by wave action. In addition, voids have developed in the structure as armor stone
has settled over the years. All of the above has caused the structural integrity of the breakwater
to be threatened.

1.4 Related NEPA Documentation, Previous Studies & Projects

This SEA was prepared to comply with NEPA of 1969, as amended. Nationwide Permit 3 will be
used for implementation of the project, therefore, a 404(b)(1) Evaluation pursuant to Section
404 of the Clean Water Act does not need to be prepared. This SEA addresses the
maintenance and repair of the existing north breakwater.

¢ River and Harbor Act of July 11, 1870, as amended, authorized the Port Washington
Harbor project, which includes operation, maintenance and repair when needed.
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e USACE Vicksburg, 1951. Wave Action and Breakwater Location, Port Washington
Harbor, Wisconsin, Model Investigation; Technical Memorandum No. 2-334.

¢ River and Harbor Act of 1954 (Title I) and Flood Control Act of 1954 (Title II).
Subcommittee on Public Works, United States Senate. An Act Authorizing the
Construction, Repair, and Preservation of Certain Public Works on Rivers and Harbors
for Navigation, Flood Control and for Other Purposes.

e River and Harbor Act Section 107, 1960, as amended. Construction of a small boat
harbor within the existing harbor authorized by the Chief of Engineers, June 12, 1975.

e USACE Chicago, 1974. Final Environmental Impact Statement; Small-Boat Harbor
Improvements at Port Washington Harbor, Wisconsin.

e USACE Vicksburg, 1977. Design for Small Boat Harbor Improvements, Port Washington
Harbor, Wisconsin; Hydraulic Model Investigation; Technical Report H - 77-1.

e USACE Chicago, 1978. Environmental Assessment of Proposed Maodifications to
Authorized Section 107 Small-Boat Harbor at Port Washington Harbor, Wisconsin.

e Southeastern Wisconsin Regional Planning Commission, 1987. Unpolluted Dredge
Materials Disposal Plan for the Port Washington Harbor, City of Port Washington,
Ozaukee County, Wisconsin.

e USACE Detroit, 1994. Permit to Other Federal Government Department or Agency to
Use Property Located at the Port Washington Harbor Federal Navigation Project,
Ozaukee County, Wisconsin.

e USACE Chicago. 2022. Environmental Assessment for the Port Washington Harbor
Breakwater Operations and Maintenance, Ozaukee County, Wisconsin. U.S. Army
Corps of Engineers — Chicago District, Chicago, IL. 30 pp.

15 History of Port Washington Harbor Breakwaters and Maintenance

In April 1967, the City of Port Washington submitted an application for a study of the feasibility
of constructing additional small-boat navigation improvements at Port Washington Harbor,
Wisconsin. In response to that request, the USACE Chicago District completed a study under
the authority of Section 107 of the River and Harbor Act of 1960, as amended. An
Environmental Impact Statement (EIS) dated August 1974 and titled "Small-Boat Harbor
Improvements at Port Washington, Wisconsin" was prepared to accompany that report.

The preferred alternative of improvement provided for rubble-mound breakwaters arranged to
form a protected small-boat harbor area of about 13.5 acres in the northwest portion of the
existing outer harbor. In addition, approximately 71,000 cubic yards of clean sediment was
excavated and disposed of in an established open water disposal area in Lake Michigan, 2.25
miles east-northeast of the north breakwater light.

In 2022, the USACE Chicago District reset dislodged armor stones and redesigned the side
slopes to the crest of the south breakwater at Port Washington Harbor. The armor stone at the
east end of the south breakwater (approximately 390 linear feet) had been dislodged due to
wave action and was threatening the operational integrity of the south breakwater. The side
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slope redesign of the south breakwater included additional armor stone up to the crest that
maintained the original 1.5:1 slope of the structure but broadened the width of the original
breakwater from about 60 feet to approximately 90-100 feet. With the broadening of the width of
the south breakwater, it was necessary to add an additional 4,000-8,000 tons of stone to the
breakwater.

Chapter 2 Proposed Alternatives

This SEA evaluates alternatives for the repair and maintenance of the north breakwater at Port
Washington Harbor.

2.1 List of Alternatives
There are two alternatives considered to support navigability of the Port Washington Harbor.

1. No Action Plan — Under the no action alternative, USACE would not place or reset
armor stone on the north breakwater at Port Washington Harbor. The no action alternative
would not adversely impact cultural and archaeological resources. Physical, biological, and
social resources, however, could be impacted in that if breakwater repairs are not made, the
structure will further deteriorate, thereby limiting safe access to the harbor and potentially
reducing employment, business, and recreational activity in the area by limiting the
recreational, commercial, and transportation capabilities of the harbor.

2. Breakwater Repair - The Breakwater Repair alternative proposes the placement of new
armor stone and resetting existing armor stone as needed along the north breakwater,
reaches E and E-1. In addition, this alternative includes the placement of armor stone on the
harbor side of the north breakwater, reaches A, B, and C as well as the placement of armor
stone on the harbor and lake side of reach D. Approximately 8,295 tons of new stone will be
placed. The Breakwater Repair alternative would provide a more stable and long-lasting
structure, better maintaining safe passage for vessels entering and exiting the port. All
repairs would be conducted by barge.

2.2 Preferred Alternative

Breakwater Repair is the Preferred Alternative. The Port Washington north breakwater,
constructed in 1936, currently requires stabilization. USACE proposes to reset dislodged armor
stones and place new armor stone as needed along the north breakwater, reaches E and E-1
(Figure 3 and Figure 4). Additionally, new armor stone will be placed on the harbor side of the
north breakwater, reaches A, B, and C (Figure 5, Figure 6, and Figure 7) as well as on the
harbor and lake side of reach D (Figure 8). The preferred alternative does not include side slope
redesign or broadening the width of the structure’s footprint. Approximately 8,295 tons of new
armor stone would be placed on the existing north breakwater structure in addition to the
resetting of armor stone that has become dislodged over time. The preferred alternative would
provide a more stable and long-lasting breakwater structure, better maintaining safe passage for
vessels entering and exiting the port. All repairs are anticipated to be performed from a barge.
However, if due to depth of water stone placement cannot be performed from a barge, off land
placement would be permitted.

USACE armor stone specifications require stone to be clean and free of contaminants and
organic debris. Sources are required to be newly quarried stone, to be approved by USACE
assessment and inspection. The specifications do not identify required sources, however all
armor stone for projects on the west side of Lake Michigan in the last 10 years has come from

10
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one of seven established and licensed commercial quarries, all of which are in Wisconsin. In
order to feasibly perform this work, the stone will be transported by trucks from quarries to stone
docks in Manitowoc, Milwaukee, or Menomonee, from where they will be transported by barge
to the site. All transportation is performed in compliance with federal, state and local regulations.
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Figure 3: Typical Cross Section, Reach E.

Figure 4: Typical Cross Section, Reach E-1.
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SECTION-C

Figure 7: Typical Cross Section, Reach C
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Figure 8: Typical Cross Section, Reach D.
221 Miscellaneous Project Details

The preferred alternative may require the construction of temporary upland structures. The type
and location of temporary structures and/or construction materials cannot be determined at this
time, since they would be incidental to the contractor's methods for the work being performed.
Examples are work and storage areas, access roads, and office facilities. Temporary structures
would be at USACE-approved locations within project boundaries or rights-of-way, outside of
any wetlands, areas containing federal or state protected species or their critical habitat, or
properties listed on or eligible for listing on the National Register of Historic Places or state listed
properties. Temporary activities will include appropriate precautionary measures to prevent
erosion and sedimentation or other undesirable environmental impacts. These construction aids
would be removed when no longer needed and their sites would be restored to pre-project
conditions upon project completion.

13
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All construction activities will be carried out in accordance with federal and state laws,
regulations, and local ordinances. Some variation in design details may occur as a result of
unanticipated design improvements, site conditions, or cost-saving measures. Any variations
that result in a significant change to the project design or environmental impacts would be
further evaluated under NEPA.

2.3 Compliance with Environmental Protection Statues, Executive Orders, and
Regulations
As discussed in detail below, the preferred alternative is in full compliance with appropriate
statutes, executive orders and regulations, including the National Historic Preservation Act of
1966, as amended; Fish and Wildlife Coordination Act, as amended; Endangered Species Act
of 1973, as amended; Coastal Zone Management Act (CZMA), 16 USC 1451, 1456 et seq. and
implementing regulations at 15 CFR Part 930; Section 10 of Rivers and Harbors Act of 1899;
Clean Air Act of 1963, as amended; National Environmental Policy Act of 1969, as amended,;
Executive Order 12898 (Environmental Justice), Executive Order 11990 (Protection of
Wetlands); Executive Order 11988 (Floodplain Management); and the Clean Water Act of 1972,
as amended.

Chapter 3 Affected Environment and Environmental Consequences

3.1 No Action Plan

Under the no action plan, there would be no placement of armor stone on the north breakwater
at Port Washington Harbor. This alternative would not adversely impact cultural and
archaeological resources. Physical, biological, and social resources, however, could be
impacted in that if breakwater repairs are not made, the structure will further deteriorate, thereby
limiting safe access to the harbor and potentially reducing employment, business, and
recreational activity in the area by limiting the recreational, commercial, and transportation
capabilities of the harbor.

3.2 Alternative Impacts
This chapter identifies those environmental, cultural, and social resources that could potentially
be affected by the proposed armor stone placement during north breakwater repair activities at
Port Washington Harbor.

3.3 Physical Resources

3.3.1 Climate and Climate Change

Existing Condition

The climate of the project area is predominantly continental with some modification by Lake
Michigan. The National Oceanic and Atmospheric Administration’s (NOAA) Online Weather
Data were queried for the Port Washington, Wisconsin area. Daily and monthly normals for
temperature, precipitation, and snowfall between 1991 and 2020 were available (NOAA 2023a).
The mean winter high temperature is 30.8°F while the mean winter low temperature is 14.6°F
(January). The mean summer high temperature is 78.7°F while the mean summer low
temperature is 61.5°F (July). Annual total precipitation normal for the Port Washington area is
33.88 inches (Table 1 and Figure 4). In winter, total snowfall is generally heavy with an annual
total snowfall normal for the area of 46.9 inches. The majority of snowfall occurs between

14
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December and March with total snowfall normals ranging from 6.0 inches (i.e., March) to 13.2
inches (i.e., January) during this timeframe (Table 2 and Figure 5).

Table 1: Monthly Climate Normals (1991-2020) for the Port Washington, Wisconsin Area (NOAA
2023a).

o Mean Max Mean Min Mean Avg

Month T%ﬂﬁ?;?a'ﬁétha;gn Temperature Normal | Temperature Normal Temperature

(°F) (°F) Normal (°F)
January 1.76 30.8 14.6 22.7
February 1.48 335 15.7 24.6
March 1.91 41.9 25.4 33.7
April 3.78 51.0 35.4 43.2
May 3.90 61.3 44.8 53.0
June 4.17 715 54.8 63.2
July 3.61 78.7 61.5 70.1
August 3.68 78.4 61.6 70.0
September 3.08 71.3 53.7 62.5
October 2.56 59.2 41.6 50.4
November 2.13 46.4 30.6 38.5
December 1.82 35.8 20.5 28.2
Annual 33.88 55.0 38.4 46.7

Monthly Climate Normals (1991-2020) - PORT WASHINGTON,
wi

(L) ;unpesadwa |

Precipitaton (inches)

Jan Mar May Jul Sep Nowv
® Total Precipitation Normal = Mean Max Temperature Normal
= Meah Min Temperature Normal = Mean Avg Temperature Normal

Figure 9: Monthly Climate Normals (1991-2020) for the Port Washington, Wisconsin Area (NOAA
2023a).
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Table 2: Snowfall Normals (1991-2020) for the Port Washington, Wisconsin Area (NOAA 2023a).

Total Snowfall
Month Normal
(inches)

July 0.0

August 0.0

September 0.0

October 0.0

November 0.9

December 10.7

January 13.2

February 10.7

March 6.0

April 0.8

May 0.0

June 0.0

Annual 42.3

Monthly Climate Normals (1991-2020) - PORT WASHINGTON,
Wi
15-
12.5:
f
g 10-
“ﬁ" .
E
E 7.5
£ .
‘g :
T s
3 .
2.5:
.
Jul Sep Nov Jan Mar May

Figure 10: Snowfall Normals (1991-2020) for the Port Washington, Wisconsin Area (NOAA 2023a).

Port Washington lies within the Great Lakes Region of the USACE's literature review report
focused on summarizing observed and projected climate and hydrologic patterns at the
watershed scale (USACE, 2015). According to the Fourth National Climate Assessment, 42%
more precipitation is falling in the Great Lakes Region now as compared with the first half of the
20" century, and that the precipitation is concentrated in larger events.

16
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Based on a review of four studies (USACE, 2015), total annual precipitation within the Port
Washington Area is expected to have a small increase when compared to the historic record
and precipitation extremes are projected to see a large increase. It is noted that consensus
between the studies is low, and although most studies indicate an overall increase in observed
average precipitation, there is variation in how these trends manifest both seasonally and
geographically.

Regarding temperatures, the Great Lakes Region has observed an increase in temperatures
and additional increases in temperature are predicted for the future. In addition, for the Great
Lakes Region, “nearly all studies note an upward trend in average temperatures, but generally
the observed change is small. Some studies note seasonal differences with possible cooling
trends in fall or winter.” There is a strong consensus within the literature that temperatures are
projected to continue to increase over the next century.

The Wisconsin Initiative for Climate Changes Impacts scenarios suggest that two to three
additional heavy precipitation events, defined as daily precipitation rate of two or more inches,
can be expected per decade in Wisconsin by the mid-21st century. This would correspond to a
25 percent increase in the frequency of heavy precipitation. Kunkel et al. (2013) reported that
the multi-model mean change in the number of days with precipitation greater than one inch
from the nine North American Regional Climate Change Assessment Program simulations
varies from little or no change in the southeastern and eastern portion of the Midwest region to
an over 30% increase in the northern portion of the region by mid-century. The percentage
increases in frequency are projected to be larger for more extreme precipitation events (e.g.,
precipitation rates greater than one inch, two inches, three inches, and four inches). More
generally, Schoof et al. (2010) found that based on downscaled climate projects from ten Global
Climate Models, intense precipitation events in the Midwest are likely to either continue at their
current frequency or increase in frequency, regardless of the sign of the change in total
precipitation.

Preferred Alternative Impact

Construction of the preferred alternative would have a short-term, direct negligible impact on
climate primarily due to the generation of GHG emissions from fossil fuel combustion during
construction activities. The U.S. Environmental Protection Agency’s (EPA) source permitting
applicability threshold for GHG emissions is 75,000 carbon dioxide equivalents (CO.€) tons per
year. Although GHG emissions were not calculated for this project, a small construction project
including the building and demolition of buildings typically generates approximately 1,604.2 tons
of COze annually. For the proposed, construction would only take approximately 4 months.
Considering the time needed to construct the project would be less than a year, it is likely that
the amount of GHG emissions generated during construction would be less than the small
construction project emissions of 1,604.2 CO.e tons annually. In addition, this number is well
below the threshold of 75,000 CO.e tons per year used by the EPA for permitting. Long-term the
preferred alternative would have no direct or indirect adverse effect on climate or GHG
emissions since fossil fuels would not be needed for the operation of the breakwater.

3.3.2 Geology

Existing Conditions

The City of Port Washington lies on the western shore of Lake Michigan and directly east of a
major subcontinental divide between the Mississippi River and the Great Lakes — St. Lawrence
River drainage basins. The bedrock formations underlying the area consist of the Milwaukee
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Formation and Niagara Dolomite. The Milwaukee Formation includes shale and shale limestone
and dolomite in the bottom third with the formation underlying the City of Port Washington.
Niagara Dolomite bedrock is also found in the area. There are no geologic sites of importance in
the City of Port Washington (City of Port Washington, 2015).

Preferred Alternative Impact

The preferred alternative does not include any dredging or drilling activities that would have the
potential to adversely impact an important geologic resource. Instead, the preferred alternative
includes the placement of clean armor stone and/or resetting of displaced armor stone along the
north breakwater of the Port Washington Harbor. Armor stone would be placed and/or reset on
existing armor stone and/or the existing lake bottom. The placement and resetting of armor
stone would have no short-term direct or indirect impact on geologic resources. Similarly, the
operation of the breakwater is passive, therefore, no long-term direct or indirect impact on
geologic resources would occur with implementation of the preferred alternative.

3.3.3 Sediment Quality

Existing Conditions

Port Washington Harbor is a federal navigation channel. The authorized depths are 21 feet for
the turning basin and entrance channel, and 18 feet for the interior basin. The sediment is
dredged regularly to maintain these depths and the dredged material is placed in the Milwaukee
Confined Disposal Facility (CDF). Factors potentially affecting sediment quality in the harbor
include effluent from industries and stormwater discharges. Sediment quality is monitored by
USACE and was last sampled in 1999. The sediment is characterized as silty sand with a high
percentage of fines and clays. The sediment quality in the harbor is generally good. Sediment
guality issues are related to sediment particle distribution and point sources. These localized
issues do not significantly detract from the overall high quality of the sediment in Lake Michigan.

Preferred Alternative Impact

The preferred alternative includes the placement of clean armor stone and/or the resetting of
existing armor stone that has been displaced due to wave action. The preferred alternative does
include the dredging of sediment, and armor stone to be placed/reset will be on either existing
armor stone or the existing lake bottom. Since there would be no excavation of sediment there
would be no short-term direct or indirect impact to sediment in the project footprint. Similarly,
operation of the north breakwater is passive and would not require any dredging. Therefore,
long-term there would be no direct or indirect impact to sediment in the project footprint due to
the implementation of the preferred alternative.

3.3.4 Water Quality

Existing Condition

Lake Michigan is an extremely important resource for drinking water supply, industrial water
supply, fishing, recreation, and waterborne commerce. The City of Port Washington draws its
raw water from Lake Michigan through two intake pipes located off-shore and away from the
harbor. Water enters the intakes, both of which are constructed of cast iron, and flows by gravity
to shore wells. The first intake was installed in 1948, is 18 inches in diameter, 3,450 feet long,
and terminates 38 feet below the lake surface. The second intake was installed in 1969, is 16
inches in diameter, extends out into Lake Michigan for a distance of approximately 2,500 feet
from shore, and terminates 30 feet below the lake surface. In 1993, the utility installed larger
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cones and fiberglass gratings in order to alleviate frazil ice problems. Since that modification,
the utility has experienced no further problems with frazil ice.

Factors potentially affecting water quality in the near shore lake zone include combined sewer
overflows, stormwater discharges, tributary streams, and boat harbors. Water quality of Lake
Michigan in the vicinity of Port Washington is monitored by the Wisconsin Department of Natural
Resources. In general, the water quality of the near shore zone is good, although near shore
issues with bacteria (Escherichia coli) are not uncommon on public beaches. Beach water
guality issues are related to a number of factors, including the beach/shore configuration, point
sources, wildlife, and human use. These localized issues do not significantly detract from the
overall high quality of Lake Michigan water.

Preferred Alternative Impact

Construction of the preferred alternative would cause short-term direct increases in turbidity.
The placement of armor stone, picking up and resetting displaced armor stone, and the
maneuvering of barge(s) from which work is to be performed are all activities that would disturb
sediment thereby causing a minor temporary increase in turbidity during construction. In
addition, the potential need to fuel or lubricate equipment on the work barge used to place the
armor stone could cause an unexpected spill to occur thereby temporarily impacting water
quality. To minimize the short-term direct impact to water quality during construction, best
management practices (BMP) such as use of floating containment booms to control spills, would
be implemented if necessary. In addition, the Contractor will be required to maintain a spill plan
and response materials on site. The project would also be conducted under nationwide permit
(NWP) 3 — Maintenance, effective February 25, 2022, through March 14, 2026. In accordance
with Section 401 of the Clean Water Act, the State of Wisconsin has issued Section 401 Water
Quality Certification for NWP 3. The project would comply with NWP 3 requirements and State
of Wisconsin regional permit conditions. Therefore, with the implementation of BMPs and
adherence to NWP 3 requirements and State of Wisconsin regional permit conditions, the short-
term direct impact to water quality from project construction would be less than significant.
Operation of the breakwater is passive, therefore, no long-term direct or indirect impacts to
water quality would occur.

3.3.5 Air Quality

Existing Condition

The federal Clean Air Act requires the EPA to set national ambient air quality standards
(NAAQS) for six criteria pollutants that are considered harmful to public health and the
environment. These include carbon monoxide, lead, nitrogen dioxide, particulate matter, ozone,
and sulfur oxides. Areas not meeting the NAAQS for one or more of the criteria pollutants are
designated as “nonattainment” areas by the EPA. Ozaukee County is part of the larger
Milwaukee-Racine, Wisconsin air monitoring region. Ozaukee County is listed as non-
attainment for ozone, for the revoked 1-hour ozone standard (1979), the revoked 8-hour ozone
standard (1997), and the current 8-hour ozone standard. The most recent year of non-
attainment is 20231
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Table 3: Non-attainment Status for Ozaukee County, Wisconsin.
Most Recent
Year of
Nonattainment

Current

Status Classification

NAAQS Area Name

1-Hour Ozone Milwaukee-Racine,

(1979) — " 2004 . Severe-17
NAAQS revoked

8-Hour Ozone . . .

(1997) - \'\/"V'I'Wa”kee'Rac'”e’ 2011 'Zi?r']rc‘:teerz‘grl‘g‘; Moderate
NAAQS revoked

8-Hour Ozone Milwaukee, WI 2023 - Moderate

(2015)

1EPA Nonattainment/Maintenance Status for Each County by Year for All Criteria Pollutants (aka “Green Book”),
accessed on August 17, 2023, at https://www3.epa.gov/airguality/greenbook/anayo _wi.html.

Preferred Alternative Impact

The local air quality in Ozaukee County is considered ‘non-attainment’ under the Clean Air Act.
Due to the small scale and short duration of this project, the main sources of releases would be
vehicle emissions and dust associated with the construction activities. The project does not
include any stationary sources of air emissions, and a General Conformity Analysis was not
completed. The temporary mobile source emissions from this project are minor in terms of the
NAAQS and the State Implementation Plan. The project is not expected to be a significant
source of greenhouse gas emissions. All construction equipment would be in compliance with
current air quality control requirements for diesel exhaust, fuels, and similar requirements.
USACE follows Engineering Manual (EM) 385-1-1 for worker health and safety and requires all
construction activities to be completed in compliance with federal health and safety
requirements.

All equipment operation, activities, or processes performed by the Contractor shall be in
accordance with all federal, state, and local air emission and performance laws and standards.
Also required is an Air Pollution Control Plan that details provisions to assure that dust, debris,
materials, trash, etc. do not become airborne and travel off the project site. Air pollution control
shall comply with NR 415, Wisconsin Administrative Code. Considering the above, construction
of the project is expected to have a short-term direct less than significant impact on air quality in
the localized area. Long-term, the breakwater operation would be neutral in terms of air quality,
with no features that either emit or sequester air pollutants to a large degree, including
greenhouse gas emissions. Therefore, there would be no long-term direct or indirect adverse
impacts to air quality due to operation of the preferred alternative.

3.3.6 Limnology

Existing Condition

Lake Michigan’s lakewide annual average water surface elevation from 1918 to December 2020
is approximately 602.69 feet (International Great Lakes Datum [IGLD] 85) (Table 4). The lake
has a total surface area of 22,404 square miles (mi?), with an average depth of 279 feet and a
maximum depth of 923 feet. At its greatest extent, Lake Michigan is 307 miles long and 118
miles across. Only a relatively small amount of water flows out the bottleneck straits between
lakes Michigan and Huron, meaning Lake Michigan holds its water a long time, nearly 100
years. Lake Michigan is bordered by 1,659 miles of shoreline, of which 495 miles of shoreline
are located in Wisconsin.
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The natural hydrology and littoral hydraulic processes have been completely altered from their
natural state. Sand is now transported and trapped at many different points due to the
numerous structures along the whole southern basin of Lake Michigan. The project area is
subject to very large waves during northerly storms.

Table 4: Characteristics of Lake Michigan

Surface : .
Water Surface Elevation | Length | Breadth Maximum | Drainage
Great Lake Area . . Depth Area
i (IGLD, (miles) | (miles) =
(mi®) feet) (feet) (mi®)
Lake Michigan 22,404 602.69 307 118 923 67,900

Water levels within lakes Michigan and Huron have been recorded since 1918. The lake wide
period of record average (1918 to present) is currently 578.8 feet (IGLD 85) (NOAA-GLERL,
2023). Table 5 depicts the monthly observed water levels for 2020, the monthly and annual
averages, and the monthly minimum and maximums. The data for these lakes (i.e., Michigan
and Huron) are presented together since hydrologically they are considered one lake.

Table 5: Final 2022 Mean Water Levels by Month and Long-term (1918-2022) Mean, Max, & Min

Monthly Mean Water Levels (Based on Gage Networks) (Feet, IGLD85) for Lakes Michigan-Huron
(USACE, 2023).

Jan Feb Mar Apr May |Jun Jul Aug Sep Oct Nov Dec Annual

2022 |579.40|579.20|579.17 | 579.59 | 579.89 | 580.05 | 580.09 | 580.02 | 579.76 | 579.40 | 579.23 | 578.94 | 579.56

Mean|601.51 |601.31|601.18 |601.28 |601.61 |601.87 | 602.10 | 602.17 | 602.17 | 602.10 | 601.97 | 601.74 | 601.74
Max| 602.72 | 602.49 | 602.40 | 602.62 | 602.92 | 603.15 | 603.22 | 603.22 | 603.22 | 603.38 | 603.31 | 603.05
2020 | 2020 | 1986 | 1986 | 2019 | 2019 | 2019 | 2019 | 2019 | 1985 | 1985 | 1985
| Min| 599.84 |599.61 | 599.54 | 599.48 | 599.61 | 599.90 | 600.26 | 600.43 | 600.46 | 600.72 | 600.43 | 600.13
1926 | 1926 | 1926 | 1926 | 1926 | 1926 | 1926 | 2007 | 2007 | 1925 | 1925 | 1925

Preferred Alternative Impact

Construction of the preferred alternative does include placement of armor stone along the north
breakwater, but the amount of stone to be placed is minimal when compared to the size of Lake
Michigan. In addition, the armor stone is being placed on an already existing structure within the
lake and the overall footprint of the breakwater structure would not change from the structure’s
original design. Due to the minimal amount of material being placed on an existing structure,
there would be no short-term direct or indirect adverse impacts to lacustrine processes.
Similarly, since placement of the armor stone would be on existing structure that has already
disrupted lacustrine process, the long-term operation of the breakwater would not have any
additional long-term direct or indirect adverse impacts to lacustrine processes beyond those
already experienced under the existing condition.

3.4 Ecological Resources

3.4.1 Macroinvertebrates

Existing Condition

Several studies on aquatic macroinvertebrates in southern Lake Michigan have been
completed. Garza and Whitman of the United States Geological Survey investigated
macroinvertebrate assemblages of southern Lake Michigan and observed macroinvertebrates

from forty taxa. Approximately 81% of the observed taxa consisted of a species of segmented
worm (Chaetogaster diastrophus) and a variety of round worms (Nematoda spp.). Nalepa et al.

21



Port Washington DRAFT Supplemental Environmental Assessment
North Breakwater Repair

(1998) also conducted surveys throughout southern Lake Michigan and their study identified
three main groups of macroinvertebrates including Amphipods (Diporeia), worms (Oligochaeta),
and bivalves (Sphaeriidae). Other populous macroinvertebrates within Lake Michigan include
the non-native zebra and quagga mussels (Dreissena polymorpha and D. burgensis).

Preferred Alternative Impact

The preferred alternative includes placing armor stone along the existing north breakwater.
Placement of stone on existing stone would likely smother aquatic macroinvertebrates that are
present where the material is to be placed. In addition, the placement/resetting of stone would
temporarily increase turbidity in the area which in turn would affect filter-feeding
macroinvertebrates. Considering a majority of the macroinvertebrates that are likely present in
the project footprint are pollution and disturbance tolerant species, the construction of the
project would not have a significant impact on the macroinvertebrate community within the
project area. Therefore, construction of the project would have a short-term less than significant
direct impact (i.e., placement of armor stone) and indirect impact (i.e., turbidity) on
macroinvertebrates. Long-term, it is anticipated that macroinvertebrates adjacent to the project
footprint would recolonize the area as well as any newly placed armor stone. In addition, the
operation of the breakwater is passive which would not disturb macroinvertebrates. Therefore,
there would be no long-term direct or indirect adverse impacts to aquatic macroinvertebrates in
the area.

3.4.2 Fishes

Existing Condition

In general, the surf zone fish assemblage of Lake Michigan would be the target community that
occurs within the project vicinity at Port Washington Harbor. The shallow surf zone fish
assemblage typically consists of longnose dace (Rhinichthys cataractae), emerald shiner
(Notropis atherinoides), sand shiner (Notropis stramineus), and spottail shiner (Notropis
hudsonius), with less frequent presence of lake chub (Couesius plumbeus), mimic shiner
(Notropis volucellus), mottled sculpin (Cottus bairdii), juvenile yellow perch (Perca flavescens),
and juvenile smallmouth bass (Mircropterus dolomieu). The recent increase in abundance and
range by the banded killifish (Fundulus diaphanus) has now also made this fish a typical surf
zone species. Species presence was determined utilizing the Chicago Region Fish Database
(Veraldi unpublished data); specimens are vouched at the Milwaukee Public Museum and
include U.S. Geological Survey Wisconsin Fish Data.

Preferred Alternative Impact

Appropriate erosion control measures would be taken to minimize potential adverse impacts of
the stone placement/replacement activities on the aquatic ecosystem. General construction
scheduling and sequencing would minimize impacts to any spawning fish present in the project
area. For this effort, no construction would occur between March 01 and June 15 to minimize
impacts to fish during their critical life stages. Best Management Practices such as erosion
control fabric, silt fencing, and containment booms would be implemented to minimize any
temporary upland sources of turbidity, spill or debris impacts associated with the proposed
activities. Overall, the placement/replacement of stone has the potential to smother nekton and
increase turbidity in the area which in turn would affect sight feeding fish species. With the
implementation of BMPs and construction scheduling to avoid fish spawning windows, the
preferred alternative would have a short-term less than significant direct impact (i.e., armor
stone placement) and indirect impact (i.e., turbidity) on fish. Long-term, it is anticipated that fish
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species could utilize the newly placed stone as shelter, therefore, there would be no long-term
adverse direct or indirect impacts to the surf zone fish community.

3.4.3 Amphibians & Reptiles

Existing Condition

Reptiles and amphibians that may be present in the area include those that utilize beach
habitat. These are quite limited along the coast of Lake Michigan, and may include painted turtle
(Chrysemys picta), red ear slider (Pseudemys scripta), snapping turtle (Chelydra serpentina)
and the garter snake (Thamnophis sirtalis). The existing breakwater structure could also support
mudpuppy (Necturus maculosus) salamanders, which spend their entire life underwater and
forage along rocky shoals.

Preferred Alternative Impact

Although there are limited areas of food, cover, and reproduction habitat for reptiles and
amphibians in the project footprint, the existing north breakwater could support mudpuppy
salamander. Since mudpuppy salamander could be present, the placement of armor stone
could potentially crush any individuals that are amongst the existing breakwater where stone
would be placed/reset. Turbidity is not expected to have an impact on mudpuppy salamander as
it is believed that they use their sense of smell to locate food. To minimize impacts to these
species during construction, BMPs such as construction scheduling and sequencing to minimize
impacts to any reproducing salamanders and the use of floating containment spills would be
implemented. With the implementation of BMPs, construction of the preferred alternative would
have a short-term less than significant direct adverse impact to amphibians and/or reptiles.
Once construction is complete, any aquatic salamanders present near the project area would be
expected to recolonize the project footprint. In addition, operation of the breakwater is passive
and would have no impact on aquatic amphibians and/or reptiles. Therefore, long-term the
preferred alternative would have no adverse direct or indirect impacts to amphibians or reptiles.

3.4.4 Birds

Existing Condition

The open water of Lake Michigan provides resting and foraging habitat for many waterfowl such
as divers, mergansers, terns, gulls, and raptors. According to the eBird citizen scientist
observations associated with The Cornell Lab of Ornithology, common birds observed at the
Port Washington Marina/Harbor, which is located approximately 0.25 miles from the existing
breakwater, include: red-breasted merganser (Mergus serrator), Canada goose (Branta
canadensis), herring gull (Larus argentatus), ring-billed gull (Larus delawarensis), common
merganser (Mergus merganser), double-crested cormorant (Phalacrocorax auratus), and
common tern (Sterna hirundo).

Preferred Alternative Impact

Harbor breakwaters are inhospitable structures where birds do not typically nest, although
pelicans, terns, and gulls may congregate there seeking a safe place to roost during the night.
The open water of Lake Michigan provides resting and foraging habitat for these and other bird
species such as mergansers and divers, as well as raptors. These and other avifauna would
temporarily avoid the immediate breakwater repair area because of the presence of construction
equipment and noise from the construction equipment.

Principal spring bird migration months are March, April, and May, while fall migration lasts from
mid-August to about the middle of November. Following the spring migration, any birds
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occupying the structure are primarily nuisance species using the breakwater for loafing. Many
other bird loafing opportunities exist within their daily flight patterns. Therefore, the preferred
alternative would have a short-term less than significant indirect impact (i.e., noise from
construction equipment) on bird species during construction. Once construction is complete
avifauna are expected to return to the north breakwater for loafing and/or roosting during the
night. The long-term operation of the north breakwater is passive which would not disrupt any
bird species that may use the north breakwater. Therefore, the preferred alternative would have
no long-term Therefore, the preferred alternative would have a short-term less than significant
impact to birds using the project area, and no long-term impact to resident or migratory birds.

3.4.5 Threatened & Endangered Species

Existing Conditions

Federal

A guery of the U.S. Fish and Wildlife Service’'s (USFWS) Environmental Conservation Online
System Information for Planning and Consultation (ECOS-IPaC) on June 30, 2023, resulted in
an official species list (Project Code: 2023-0099962) of federally listed species that may be
present within the project area. Obtaining the official species list from ECOS-IPaC fulfills the
requirement for federal agencies to “request of the Secretary of the Interior information whether
any species which is listed or proposed to be listed may be present in the area of a proposed
action”. Federally listed species for the Port Washington Harbor vicinity (Table 6) include the
northern long-eared bat (Myotis septentrionalis [threatened]), tricolored bat (Perimyotis
subflavus [Proposed Endangered]), rufa red knot (Calidris canutus rufa [Threatened]), Hine's
emerald dragonfly (Somatochlora hineana [Endangered]), monarch butterfly (Danaus plexippus
[Candidate]) and eastern prairie fringed orchid (Platanthera leucophaea [threatened]). There is
no designated critical habitat in the project vicinity.

Table 6: Federally Listed Species with the Potential to Occur in the Project Area.

Species Name Federal Status Preferred Habitat Potential to Occur
Northern Long-eared | Endangered During summer roost | Unlikely to Occur;
Bat underneath bark, in lack of suitable
(Myotis cavities or in crevices | habitat.
septentrionalis) of both live trees and

shags. During winter
hibernate in caves

and mines.
Tricolored Bat Proposed Non-hibernating Unlikely to Occur;
(Perimyotis Endangered seasons primarily lack of suitable
subflavus) roost among live and | habitat.

dead leaf clusters of
live or recently dead
deciduous hardwood
trees. During

hibernation, found in

caves.
Rufa Red Knot Threatened Preferred wintering Unlikely to occur;
(Calidris canutus and migration lack of suitable
rufa) habitats are muddy habitat.

or sandy coastal
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areas, specifically,
bays and estuaries,
tidal flats, and
unimproved tidal
inlets.

Hine’s Emerald Endangered Found in spring fed Unlikely to Occur;
Dragonfly wetlands, wet lack of suitable
(Somatochlora meadows, and habitat.
hineana) marshes.
Monarch Butterfly Candidate Prefer grassland Unlikely to Occur;
(Danaus plexippus) ecosystems with lack of suitable
native milkweed and | habitat.
nectar plants.
Eastern Prairie Threatened Found in mesic Unlikely to Occur;

lack of suitable
habitat.

Fringed Orchid
(Platanthera
leucophaea)

prairie to wetlands,
such as sedge
meadows, marsh
edges, and bogs.

Northern Long-eared Bat
Status. The northern long-eared bat (Myotis septentrionalis) is federally listed as endangered.

Distribution and Habitat. Northern long-eared bats are found in 37 states, including Wisconsin,
and eight Canadian provinces (USFWS, 2023a). During summer, northern long-eared bats roost
singly or in colonies underneath bark, in cavities, or in crevices of both live and dead trees.
Males and non-reproductive females may also roost in cooler places, live caves and mines. The
species is thought to be opportunistic in selecting roosts, using tree species based on suitability
to retain bark or provide cavities or crevices. The species has also been found, rarely, roosting
in structures like barns and sheds. In winter, northern long-eared bats hibernate in caves and
mines. Foraging typically occurs at dusk when the species flies through the understory of
forested hillsides and ridges feeding on insects (USFWS, 2023a).

Potential for Occurrence. There are no live or dead trees present on the Port Washington
Harbor’s north breakwater. The nearest forested area is approximately 0.10 mile west of the
project area with other forested areas occurring to the southwest but at a slightly greater
distance (about 0.42 mile). Due to no trees being present on the breakwater for roosting or
foraging, northern long-eared bats are not expected to occur within the project area.

Tricolored Bat

Status. The tricolored bat (Perimyotis subflavus) was proposed for listing as endangered on
September 13, 2022.

Distribution and Habitat. Tricolored bats are known from 39 states, including Wisconsin
(USFWS, 2022). They are also known to live in Guatemala, Honduras, Belize, Nicaragua, and
Mexico. During the non-hibernating seasons tricolored bats primarily roost among live and dead
leaf clusters of live or recently dead deciduous hardwood trees. In the southern and northern
portions of its range, tricolored bats will also roost in Spanish moss (Tillandsia usneoides) and
Usnea trichodea lichen, respectively. In addition, tricolored bats have been observed roosting
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during summer among pine needles, eastern red cedar (Juniperus virginiana), within artificial
roosts like barns, beneath porch roofs, bridges, concrete bunkers, and rarely within caves.
During hibernation, tricolored bats are found in caves and mines; although the southern United
States, where caves are sparse, tricolored bats often hibernate in road-associated culverts, as
well as sometimes in tree cavities and abandoned water wells (USFWS, 2020).

Potential for Occurrence. Tricolored bats are primarily found in the western half of Wisconsin
although hibernating bats have been found in Door County and northeastern Wisconsin. In
addition, the Port Washington Harbor’s north breakwater contains no vegetation on it; therefore,
no suitable roosting or foraging habitat is available. Because the species is typically found in
western Wisconsin and mature forest, the species is not expected to occur in the project’s
action area. It is important to note, however, that the Port Washington Harbor Lighthouse is
located at the end of the north breakwater and this artificial structure could provide suitable
roosting habitat during the summer. Overall, due to tricolored bats primarily being found in the
western half of Wisconsin and the lack of suitable habitat on the project footprint, tricolored bats
are not expected to occur within the project’s action area.

Rufa Red Knot
Status. The rufa red knot (Calidris canutus rufa) is federally listed as threatened.

Distribution and Habitat. The rufa red knot winters at the tip of South America in Tierra del
Fuego, in northern Brazil, throughout the Caribbean, and along the U.S. coasts from Texas to
North Carolina. The red knot breeds in tundra of the central Canadian Arctic from northern
Hudson Bay to the southern Queen Elizabeth Islands. During migration, red knots require a
reliable network of coastal and inland staging areas with abundant, high-quality prey timed when
birds are present and allowing particularly high rates of weight gain. Alkaline or saline lakes in
the northern plains (U.S. and Canada) may be both staging areas and stopover habitats. Other
inland stopover habitats may include riverine wetlands and sandbars, and manmade
impoundments.

Potential for Occurrence. The red knot occurs uncommonly during migration along coastal
sandy beaches in Wisconsin from mid-May to early-June in spring and from mid-July to early
November in fall. The species may pass through the action area during spring and fall migration
but does not breed in Wisconsin. The closest coastal sandy beach areas where red knot may
stopover during migration are the Port Washington North Beach that is 0.25 miles north of the
project area, and Port Washington South Beach that is 0.56 miles south of the project area.
Therefore, the species is not expected to occur in the projects action area due to lack of suitable
habitat.

Hine's Emerald Dragonfly
Status. The Hine’s emerald dragonfly (Somatochlora hineana) is federally listed as endangered.

Distribution and Habitat. The current range of the Hine’s emerald dragonfly includes four states,
including Wisconsin, and one Canadian Province (USFWS, 2023b). Hine's emerald dragonfly
lives in wetlands that are dominated by graminoid, or grass-like plants, and fed primarily by
water from a mineral source or fens. Important characteristics common to wetlands inhabited by
Hine’s emerald dragonfly appear to be groundwater fed, with shallow water that is slowly flowing
through vegetation, dolomitic bedrock or calcareous limestone, and coinhabited by crayfish.
Areas of open vegetation serve as places to forage. Forest edge, trees or shrubs, near or
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adjacent, to fens provide areas which may concentrate prey and provide protected areas for
Hine’s emerald dragonfly to perch and roost (USFWS, 2023b).

Potential for Occurrence. The project action area is a breakwater with no adjacent wetland
habitat, wetland vegetation, or shallow groundwater fed streams. Since the project area lacks
any suitable habitat for Hine’s emerald dragonfly, this species is not expected to occur.

Monarch Butterfly

Status. The monarch butterfly (Danaus plexippus) is a candidate species for listing on the
Endangered Species Act.

Distribution and Habitat. Monarch butterflies occur through North America with overwintering
sites in both Mexico and along the California coast. For breeding, monarchs lay their eggs on
milkweed plants (mostly Asclepias spp.) and monarch caterpillars only feed on milkweed plants.

Potential for Occurrence. No milkweed or other vegetation grows on the Port Washington
Harbor’s north breakwater. Due to no milkweed or vegetation being present on the breakwater,
monarch butterfly is not expected to occur within the project area.

Eastern Prairie Fringed Orchid

Status. The eastern prairie fringed orchid (Platanthera leucophaea) is federally listed as
threatened.

Distribution and Habitat. The range of the eastern prairie fringed orchid includes 13 states,
including Wisconsin (USFWS, 2023c). The eastern prairie fringed orchid occurs in a wide
variety of habitats, from mesic prairie to wetlands such as sedge meadows, marsh edges, even
bogs. Full sun is required for optimum growth and flowering and a grassy habitat with little or no
woody encroachment. A symbiotic relationship between the seed and soil fungi, called
mycorrhizae, is necessary for seedlings to become established. These fungi help the seeds
assimilate nutrients in the soil (USFWS, 2023c).

Potential for Occurrence. The north breakwater contains no soil for vegetation growth, only
armor stone. In addition, there are no wetlands adjacent to the breakwater where eastern prairie
fringed orchid might potentially occur, although it is more likely to occur in wet prairie. Due to no
growth medium being present or wetlands, eastern prairie fringed orchid is not expected to
occur within the project area.

State of Wisconsin

State listed endangered species were reviewed for the project area by the Chicago District. The
Wisconsin Department of Natural Resources (WDNR) list of state listed species occurring within
Ozaukee County (WDNR, 2023) are listed in Table 7.

Table 7: Wisconsin State listed threatened and endangered species, Ozaukee County.

Scientific Name Common Name Scientific Name Common Name
Empidonax virescens Acadian Flycatcher Lanius ludovicianus Loggerhead Shrike
Acris blanchardi Blanchard’s Cricket Frog Lepomis megalotis Longear Sunfish
Hendersonia occulta Cherrystone Drop Falco peregrinus Peregrine Falcon
Orobanche fasciculata Clustered Broomrape Regina septemvittata Queensnake
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Platanthera leucophaea

Eastern Prairie Fringed
Orchid

Villosa iris

Rainbow Shell

Venustaconcha ellipsiformis

Ellipse

Cypripedium arietinum

Ram’s-head Lady’s-
slipper

Triantha glutinosa

False Asphodel

Buteo lineatus

Red-shouldered Hawk

Eurybia furcata

Forked Aster

Lythrurus umbratilis

Redfin Shiner

Pterospora andromedea

Giant Pinedrops

Speyeria idalia

Regal Fritillary

Cicindela hirticollis rhodensis

Hairy-necked Tiger Beetle

Amerorchis rotundifolia

Round-leaved Orchis

Carex formosa

Handsome Sedge

Ranunculus cymbalaria

Seaside Crowfoot

Plantago cordata

Heart-leaved Plantain

Trillium nivale

Snow Trillium

Somatochlora hineana

Hine’s Emerald Dragonfly

Rhionaeschna mutata

Spatterdock Darner

Somatochlora incurvata

Incurvate Emerald

Calephelis muticum

Swamp Metalmark

Drosera linearis

Linear-leaved Sundew

psammophilus

Elymus lanceolatus ssp.

Thickspike

Myotis lucifugus

Little Brown Bat

Bartramia longicauda

Upland Sandpiper

Preferred Alternative Impact

Federally Listed Species

The USACE determined that the preferred alternative would have ‘no effect’ on the northern
long-eared bat, tricolored bat, rufa red knot, Hine’s emerald dragonfly, monarch butterfly, and
eastern prairie fringed orchid. This is because construction activities are planned to take place
along the harbor’s existing north breakwater away from coastal beaches, coastal wetlands,
prairies, and woodlands, which are the preferred habitats for these species, and would not
directly impact any established terrestrial habitats.

Wisconsin State Listed Species

Potential state listed species that could be within the project area include surf zone fish species
such as the longear sunfish and redfin shiner. Appropriate erosion control measure would be
taken to minimize potential adverse impacts of the stone placement/replacement activities on
the aquatic ecosystem. General construction scheduling and sequencing would minimize
impacts to any spawning fish present in the project area. Best Management Practices such as
erosion control fabric, silt fencing, and containment booms would be implemented to minimize
any temporary upland sources of turbidity, spill, or debris impacts associated with the proposed
activities. Overall, the placement/replacement of armor stone has the potential to disturb state
listed fish species that may be within the project area. However, this would be a short-term less
than significant direct (i.e., placing armor stone) and indirect impact (i.e., turbidity) to state listed
fish species. Long-term it is anticipated that fish species could utilize the newly placed and/or
reset armor stone as shelter and/or foraging habitat, therefore, there would be no long-term
adverse direct or indirect impacts to state listed fish species.

3.4.6 Natural Areas & Nature Preserves

Existing Conditions

There are several unique and diverse State Natural Areas in Ozaukee County Wisconsin,
including Cedarburg Bog, Cedarburg Beech Woods, Fairy Chasm, Huiras Lake, Kurtz Woods,
Riveredge Creek and Ephemeral Pond, and Sapa Spruce Bog. These sites vary in distance
from the offshore Port Washington breakwater from approximately 5 to 17 miles.
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Preferred Alternative Impact

Construction activities are planned to take place along the harbor’s existing north breakwater
away from coastal beaches, coastal wetlands, prairies, and woodlands and would not directly
impact any established natural areas or nature preserves. In addition, the proposed breakwater
repairs would only be placing/resetting armor stone on existing armor stone, so there would be
no direct disturbance to Lake Michigan bottom. Therefore, the preferred alternative would have
no short-term direct or indirect impacts to the area. Long-term, the preferred alternative would
provide additional structural diversity to the rubble mound habitat that is the north breakwater,
but it is unlikely to significantly impact the rubble mound habitat’s productivity. Therefore, long-
term the preferred alternative is expected to have a negligible/minor direct beneficial impact on
habitat benefits but these habitat benefits wouldn’t be realized in an established natural area or
nature preserve.

3.5 Cultural & Social Resources

3.5.1 Social Setting
Existing Condition

Demographics

Port Washington Harbor is located in the City of Port Washington, Wisconsin. The estimated
July 1, 2022, population was 12,753, 21.1% of whom are under the age of 18 years. The
median household income is $70,333. Port Washington is the 77th largest city in Wisconsin and
the 2,711th largest city in the United States. The city of Port Washington lacks a substantial
minority population and has a low-income population on-par with the larger geographic area
(Table 8).

The U.S. Census Bureau’s American Fact Finder and Quick Facts (U.S. Census Bureau, 2023)
for Port Washington, Ozaukee County, and the State of Wisconsin were reviewed for
socioeconomic information, which is presented in Table 8.

Table 8: U.S. Census data for Port Washington, Ozaukee County, and Wisconsin.

Category Pgrt Ozatikee Wisconsin
Washington | County

Total Population 12,753 93,009 5,892,539
Under 18 years 23.7% 20.7% 21.1%
Under 5 years 6.9% 4.9% 5.3%
White 90.9% 93.2% 86.6%
Black or African American 1.7% 2.1% 6.6%
American Indian and Alaska Native 0.5% 0.3% 1.2%
Asian 1.8% 2.7% 3.2%
Native Hawaiian and Other Pacific 0.0% 0.0% 0.1%
Islander
Hispanic or Latino 2.2% 3.6% 7.6%
Two or more races 3.7% 1.7% 2.2%
High School Graduate or Higher 96.4% 97.4% 92.9%
Bachelor's Degree or Higher 36.3% 50.4% 31.5%
Median Household Income $70,333 $86,915 $67,080
Below Poverty Level 6.2% 4.7% 10.8%
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Environmental Justice
As defined in Executive Order 12898 and CEQ guidance, a minority population occurs where
one or both of the following conditions are met within a given geographic area:

o The American Indian, Alaskan Native, Asian, Pacific Islander, Black, or Hispanic
population of the affected area exceeds 50 percent.

e The minority population percentage of the affected area is meaningfully greater than the
minority population percentage in the general population or other appropriate unit of
geographic analysis.

A minority population also exists if more than one minority group is present and the aggregate
minority percentage meets one of the above conditions. The selection of the appropriate unit of
geographic analysis could be a governing body'’s jurisdiction, a neighborhood, census tract, or
other similar unit. Note that the Hispanic/Latino population is a multi-racial group, which may
overlap with other minority groups.

According to the EPA’s Environmental Justice Screening and Mapping Tool (Version 2.2), the
portion of the City of Port Washington encompassing the project area (Figure 11) does not
appear to have a minority population that exceeds 50 percent or is meaningfully greater than the
minority population percentage when compared to Ozaukee County or the State of Wisconsin.
According to the EPA’s EJScreen tool, the minority population within a 2-mile buffer of the
project area is nine percent which falls within the 42" percentile for the state and the 20t
percentile for the U.S. meaning 58 percent of the state and 80 percent of the U.S. have a
greater minority population than the City of Port Washington, respectively.

Figure 11: EJ Screen Map Showing Percentiles for a Minority Population Within the Project Area.

Executive Order 12898 does not provide criteria to determine if an affected area consists of a
low-income population. For this assessment, the CEQ criteria for defining a minority population
has been adapted to identify whether or not the population in an affected area constitutes a low-
income population. An affected geographic area is considered a low-income population (i.e.,
below the poverty level, for purposes of this analysis) where one or both of the following
conditions are met within a given geographic area:
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e The poverty rate of the total population is above 50 percent.
o The percentage of individuals in poverty is meaningfully greater than in the general
population or other appropriate unit of geographic analysis.

According to the EPA’s Environmental Justice Screening and Mapping Tool (Version 2.2), the
portion of the City of Port Washington encompassing the project area does not appear to have a
low-income population that exceeds 50 percent of the area or is meaningfully greater than the
low-income population percentage when compared to Ozaukee County or the State of
Wisconsin. According to EPA’s EJScreen tool, 23 percent of the population within a 2-mile
buffer of the project area is considered to be low-income (Figure 12). The percentage for the
project area falls within the 47" percentile for the state and the 42" percentile for the U.S.
meaning 53 precent of the state and 58 percent of the U.S. have a greater low-income
population than that City of Port Washington.

Figure 12: EJ Screen Map Showing Percentiles for a Low-Income Population Within the Project
Area.

Executive Order 13045 (Protection of Children from Environmental Health Risks and Safety
Risks) requires each federal agency to 1) make it a high priority to identify and assess
environmental health risks and safety risks that may disproportionately affect children; and 2)
ensure that the agencies policies, programs, activities, and standards address disproportionate
risks to children that result from environmental health risks or safety risks.

According to the EPA’s Environmental Justice Screening and Mapping Tool (Version 2.2), the
portion of the City of Port Washington encompassing the project area appears to be
meaningfully higher when compared to the state and the U.S. (Figure 13). According to EPA’s
EJScreen tool, seven percent of the population is under the age of five, 17 percent of the
population is over the age of 64, and 76 percent of the population is age six to 63. The
percentage of the population under the age of five falls within the 74" percentile for the state
and the 70™ percentile for the U.S. meaning 26 percent of the state and 30 percent of the U.S.
have a greater population under the age of five than the City of Port Washington.
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Figure 143: EJ Screen Map Showing Percentiles for an Under Age 5 Population Within the Project
Area.

Economically Disadvantaged Communities

Executive Order 14008 (Tackling the Climate Crisis at Home and Abroad) established the
Justice40 Initiative. The Justice40 Initiative made it a goal of the federal government that 40
percent of the overall benefits of certain federal investments flow to disadvantaged communities
that are marginalized, underserved, and overburdened by pollution. The categories of
investment are: climate change, clean energy and energy efficiency, clean transit, affordable
and sustainable housing, training and workforce development, remediation, and reduction of
legacy pollution, and the development of critical clean water and wastewater infrastructure. In
2021, formal Interim Implementation Guidance of the Justice40 Initiative directed all federal
agencies to identify which of their programs are covered under the Justice40 Initiative. The
following programs have been identified by USACE as covered by the Justice40 Initiative:

Aquatic Ecosystem Restoration — Construction

Aquatic Ecosystem Restoration — Investigations

Flood and Storm Damage Reduction Program — Construction

Flood and Storm Damage Reduction Program — Investigations

Continuing Authorities Program

Floodplain Management Services

Planning Assistance to States

Tribal Partnership Program (Section 203 of WRDA 2000, as amended)

Pilot Programs on the Formulation of Corps of Engineers Projects in Rural Communities

and Economically Disadvantaged Communities (Section 118 of WRDA 2000)

e Pilot Program for Continuing Authority Projects in Small or Disadvantaged Communities
(Section 165 of WRDA 2020)

o Formerly Utilized Sites Remedial Action Program

The Climate and Economic Justice Screening Tool (CEJST) was used to identify if there are any
disadvantaged communities within the Port Washington census tract that are marginalized and
overburdened by pollution and underinvestment.
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As seen in Figure 14, the Port Washington census tract is not considered disadvantaged as it
does not meet any burden thresholds or at least one associated socioeconomic threshold.

Figure 15: CEJST Map of Port Washington Census Tract Which Contains the Preferred Alternative
Footprint.

Preferred Alternative Impact

The Chicago District conducted an evaluation of potential environmental justice impacts using
minority and low-income populations as criteria. This evaluation was conducted to ensure that no
minority and/or low-income population in the area were disproportionately affected due to
activities from this project.

Given the above, the construction of the preferred alternative will not have a disproportionate
adverse effect on a minority population, low-income population, or an economically
disadvantaged community. There is a meaningful difference in the percent of the population
under age five within a 2-mile radius of the project area when compared to the state and the
U.S. However, the preferred alternative includes resetting/setting armor stone on an existing
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breakwater which is an activity not expected to create safety risks or health risks to children
above and beyond the current condition. Therefore, short-term the preferred alternative will not
have a disproportionate impact on children under age five in the project area. Long-term, the
preferred alternative would provide a more stable and long-lasting structure, better maintaining
safe passage for vessels entering and exiting the port. Since the preferred alternative would
provide a long-term benefit by maintaining safe passage for vessels the operation of the
preferred alternative will not have a disproportionate adverse effect on a minority population,
low-income population, economically disadvantaged community, or children under age five in
the project area.

3.5.2 Archaeological & Historic Properties

Existing Condition

The USACE has coordinated its review of cultural resources impacts under Section 106 of the
National Historic Preservation Act (NHPA). The Area of Potential Effect (APE) for the
undertaking encompasses the project area, including staging and access routes, and totals
approximately 77 acres. The USACE believes that the APE is sufficient to identify and consider
potential effects of the proposed project.

The USACE has conducted a records search and literature review of the project APE on the
Wisconsin Historic Preservation Database and the National Register of Historic Places (NRHP).
The Port Washington North Breakwater Light (AHI 230572) and the Port Washington North
Breakwater (AHI 233424) are both listed on the Wisconsin State Register of Historic Places and
sit within the project APE. Both properties contribute to the NRHP listing (100003160) for the
Port Washington North Breakwater Light. Water-based resources adjacent to the APE include
shipwrecks of the Bohemian (47020276, ASI 26529) and the Toledo (47020193, ASI 25523)
as well as the Port Washington South Breakwater. While the South Breakwater is not listed on
the NRHP, given its age, the impact on Port Washington shipping, and the fact that other similar
structures have been listed, the Corps Detroit District determined in 2017 that the structure was
potentially eligible for listing on the NRHP.

Preferred Alternative Impact

The construction of the preferred alternative would have no short-term direct or indirect impacts
to the Port Washington North Breakwater Light or the Port Washington North Breakwater
because the project would not diminish either property’s primary historic purpose of providing a
safe harbor at Port Washington and the undertaking would better preserve the Port Washington
North Breakwater’s structure for the long term. The Port Washington North Breakwater Light is
not in danger of damage during this project for the following reasons: 1) all work on the north
breakwater near the lighthouse (reach A) would be limited to the placement of new armor stone
in the water surrounding the breakwater on the harbor side; 2) no vibratory work such as jack
hammering, breaking the structure, or driving sheet pile would occur; and 3) the original optics
of the Port Washington North Breakwater Light were removed in the 1960s and replaced with a
more durable plastic Type D9 Cylindrical Light. Construction of the preferred alternative would
also have no short-term direct or indirect impacts to shipwrecks as project barge staff would be
given a map showing the locations of shipwrecks to ensure they are avoided. The Port
Washington South Breakwater is not part of the current maintenance effort and would therefore
not be impacted during construction. Long-term, the operation of the project would be passive,
therefore no direct or indirect impacts would occur to the resources discussed above.
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Given the information above, the Corps has determined that the project would not adversely
impact the potential NRHP eligibility of the Port Washington South Breakwater or the NRHP
listing of the Port Washington North Breakwater Light and the associated Port Washington
North Breakwater. Therefore, the Corps has determined that the proposed undertaking would
result in no adverse effect to historic properties. A finding of No Adverse Effect to Historic
Properties was submitted to the Wisconsin State Historic Preservation Office (SHPO) on July
28, 2023. The SHPO agreed with the Corps finding on August 1, 2023.

3.5.3 Recreation

Existing Condition

The City of Port Washington maintains many parks and beaches throughout the city limits, five
of which are near to the Harbor: Rotary Park, Coal Dock Park, Coal Dock Park Prairie
Restoration Marker, Port Washington Avian Sanctuary, and Port Washington South Beach Park.
Within the harbor is a recreational marina that is used by recreational boaters and charter
companies to dock their boats. The breakwater itself may be used for fishing, bird watching, or
other pedestrian recreation.

Preferred Alternative Impact

Proposed activities associated with the north breakwater repair would have short-term, direct
adverse effects on recreation, but would not result in significant impacts in these areas.
Recreational fishing, should it occur within the proximity of the project site, could potentially be
impacted during implementation due to construction activities that would likely alter fish behavior
in the area (e.g., scare fish away). In addition, other recreational opportunities such as
swimming and boating could potentially be impacted short-term due to construction related
noise and temporary increases in turbidity. Noise from barges and cranes, if used, would
generally be in accordance with local noise ordinances. Noise and aesthetic impacts from the
armor stone placement efforts would be limited to the north breakwater area. Overall, the
preferred alternative would have a short-term less than significant direct (e.g., construction
activities) and indirect (e.g., turbidity, alter fish behavior) impact to recreation. Long-term, the
operation of the north breakwater would be passive. In addition, repair of the north breakwater
would provide a more stable and long-lasting structure, better maintaining safe passage for
recreational vessels entering and exiting the port. Given the above, the preferred alternative
would have no long-term adverse impacts to recreation but would have a direct beneficial effect
on recreation.

3.6 Hazardous, Toxic & Radioactive Wastes (HTRW)

Existing Condition

EPA’s EnviroMapper online tool and the WIDNR Bureau for Remediation and Redevelopment
Tracking System (BRRTS) were used to determine whether any environmental issues attributed
to unresolved contaminated sites would impact construction activities or armor stone re-setting
and placement. Although various environmental compliance sites and regulated activities exist
around and adjacent to the harbor, no sites are located on or adjacent to the north breakwater.
There are no sites within the harbor proper or within Lake Michigan.

Preferred Alternative Impact
There are no identified regulated sites on or adjacent to the Port Washington Harbor north
breakwater. The armor stone placement/replacement would not impact any regulated or
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unresolved environmental sites. There are no identified HTRW impacts associated with the
preferred alternative.

3.7 17 Points of Environmental Quality

The 17 points are defined in Section 122 of the Rivers, Harbors and Flood Control Act of 1970
(P.L. 91-611). Effects to these points are discussed as follows:

Noise — Temporary increases in noise from armor stone off-loading machinery could be
noticeable by Coal Dock Park visitors. Construction material off-loading operations would be
water-based and located nearly 300 yards from the park. Therefore, noise impacts are expected
to be minimal and temporary. Ambient noise levels would return once construction is complete.

Displacement of People — The proposed north breakwater construction material placement will
not displace any people.

Aesthetic Values — The proposed breakwater repair will not obstruct or otherwise diminish the
visual quality of the adjacent lighthouse.

Community Cohesion — The proposed armor stone placement would not disrupt community
cohesion.

Desirable Community Growth — The proposed armor stone placement would not affect
community growth.

Desirable Regional Growth — The proposed armor stone placement would not affect regional
growth.

Tax Revenues — The proposed armor stone placement would not affect tax revenues.
Property Values — The proposed armor stone placement would not affect property values.

Public Facilities — The proposed armor stone placement would restore the north breakwater’s
structure and function and help to maintain public and semi-public facilities.

Public Services — The proposed armor stone placement would allow public services to
continue, including recreation, public safety, and economic driven activities.

Employment — The proposed armor stone placement would provide short term beneficial
employment impacts during construction activities through the hiring of construction personnel.

Business and Industrial Activity — The proposed breakwater repair would promote local
business and industry that supports critical infrastructure construction and water recreation.

Displacement of Farms — There are no farms within the project area; none will be displaced.

Man-made Resources — The proposed construction material placement would positively affect
the north breakwater structure, function, and durability.

Natural Resources — The proposed construction material placement would have potential
short-term less than significant impacts to natural resources; however, there would be no long-
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term impact on natural resources. Refer to the individual discussions under Section 3.4
Ecological Resources.

Air Quality — The proposed Port Washington Harbor breakwater repair location is within an air
quality non-attainment area. Due to the small scale, short duration, and nature of the armor
stone replacement project, emissions will be limited to temporary vehicle/equipment emissions.
Temporary vehicle emission impacts would meet current federal regulations. Greenhouse gas
emissions are expected to be negligible.

Water Quality — The proposed north breakwater would have temporary, minor, localized
impacts on water quality during construction material placement activities, particularly in the
form of turbidity.

3.8 Cumulative Impacts

A cumulative impact is defined as “the impact on the environment that results from the
incremental impact of the action when added to other past, present, and reasonably foreseeable
future actions regardless of what agency (federal or non-federal) or person undertakes such
other actions” (40 CFR § 1508.7). Cumulative impacts can result from individually minor, but
collectively significant actions taking place over a period of time. These actions include on-site
and off-site projects conducted by government agencies, businesses, or individuals that are
affecting or would affect the same environmental resources as would be affected by the
preferred alternative.

NEPA requires assessment of cumulative impacts in the decision-making process. This section
describes USACE methods for identification of cumulative actions and the results of the
cumulative impact analysis.

The cumulative action identification and analysis methods are based on the policy guidance and
methodology originally developed by CEQ (1997) and an analysis of current case law.
Cumulative impacts were determined by adding the impacts of the preferred alternative with
other past, present, and reasonably foreseeable future actions. Four primary steps were
employed to assess cumulative impacts of the preferred alternative.

Step 1: Identify Potentially Affected Resources

In this step, each resource adversely affected by the preferred alternative is identified. If there is
no or negligible adverse impacts to a resource, there is no cumulative impact, and that resource
should not be included in the cumulative impact assessment. The resource categories
considered for cumulative impacts include water quality, air quality, ecological resources,
recreation, and noise.

Step 2: Establish Boundaries (Geographic and Temporal)

In identifying past, present, and reasonably foreseeable actions to consider in the cumulative
impact analysis, affected resource-specific spatial and temporal boundaries were identified. The
spatial boundary is where impacts to the affected resource could occur from the preferred
alternative and therefore where past, present, and reasonably foreseeable future actions could
contribute to cumulative impacts to the affected resource. This boundary is defined by the
affected resource and may be a different size than the project area.

The temporal boundary describes how far into the past and forward into the future actions
should be considered in the impact analysis. The temporal boundary is guided by CEQ
guidance on considering past action and a rule of reason for identifying future actions.

37



Port Washington DRAFT Supplemental Environmental Assessment
North Breakwater Repair

For all resources, consideration of past actions is reflected in the existing condition. A default
future temporally boundary of 50 years from the baseline condition was used as an initial
timeframe; however, the impacts are based on their likelihood of occurring and whether they
can be reasonably predicted.

Step 3: Identify the Cumulative Action Scenario
Past, present, and reasonably foreseeable future actions to be included in the impact analysis
for each specific affected resource were identified.

Port Washington Harbor — The first lighthouse was constructed at Port Washington Harbor in
1849. During the 1870’s, the harbor was dredged which significantly increased maritime
industry. In the 1930’s, construction of the Port Washington Harbor’s breakwaters occurred and
the current harbor lighthouse. This was followed by the construction of the Port Washington
marina in the 1980’s which allowed for recreational fishing and boating. The Port Washington
Harbor does serve as a deep draft commercial harbor that is maintained. Maintenance dredging
of approximately 11,000 to 16,000 cubic yards of material is required on a 10- to 15-year cycle.
The harbor was lest dredged in 2003. In 2022, the south breakwater was repaired by USACE
due to similar issues that the north breakwater is experiencing.

Port Washington Downtown and Lakefront Plan — Development of a new downtown centric
plan for the City of Port Washington that was adopted June 20, 2023. The plan study area
encompasses downtown Port Washington, the Port Washington Marina, and adjacent areas
and corridors generally bounded by East Kane Street to the north; the We Energies (WE) south
bluff land to the south; Lake Michigan and the Port Washington lighthouse to the east; and Sauk
Creek to the west.

Step 4: Analyze Cumulative Impacts

For each resource, the actions identified in Step 3 are analyzed in combination with the impacts
of the alternative being evaluated. Only resource categories that would result in at least minor
impacts due to implementing the Preferred Alternative are considered for the cumulative impact
assessment. The resource categories considered for cumulative impacts include water quality,
air quality, ecological resources, recreation, and noise.

Water Quality: The construction of the Port Washington Harbor and the maintenance of the
harbor would have impacted water quality in the past and partly established the water quality
conditions that are experienced today. Future maintenance dredging and potential construction
of features that are part of the Port Washington Downtown and Lakefront Plan would have
temporary impacts on water quality during construction activities. However, cumulatively no
impact to water quality is anticipated as repair of the north breakwater would only cause minor
temporary impacts and it is anticipated to occur prior to (i.e. not concurrent with) the next
maintenance dredging activity or construction of any features part of the Port Washington
Downtown and Lakefront Plan.

Air Quality: The construction of the Port Washington Harbor, operation of the harbor as a deep
draft harbor and recreational port, and maintenance of the harbor would have impacted air
guality in the past and partly established the air quality conditions that are experienced
currently. The continued use of the harbor by commercial and recreational vessels produces a
fairly constant source of emissions that impact air quality year-round. In addition, maintenance
of the harbor would impact air quality while dredging activities are occurring. The combination of
implementing the preferred alternative and continued commercial and recreational vessels in
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the harbor during construction could have a cumulative affect on air quality in the immediate
area; however, these activities generally have a less than significant impact and the
combination of these activities occurring at the same time is not expected to have a significant
impact on air quality in the area. Once construction of the preferred alternative is complete the
operation would be passive and air quality would continue to be impacted by commercial and
recreational vessel activity as well as maintenance dredging. Construction of features that are
part of the Port Washington Downtown and Lakefront Plan are not expected to overlap with
implementation of the preferred alternative.

Ecological Resources: The construction of the Port Washington Harbor, operation of the
harbor as a deep draft harbor and recreational port, and maintenance of the harbor would have
impacted the ecological resources present within the harbor area in the past and have partly
contributed to the assemblage of species that are currently common in the area. The continued
use of the harbor by commercial and recreational vessels has the potential to disturb avian
species loafing on the breakwaters as well as alter the behavior of aquatic species in the area,
although most have likely habituated to vessel activity. In addition, maintenance of the harbor
would have an impact on ecological resources, especially macroinvertebrates which would
reside in the sediments potentially being excavated to maintain the harbor’s depth. The
combination of implementing the preferred alternative and continued commercial and
recreational vessels in the harbor during construction could have a cumulative effect on
ecological resources in the immediate area; however, these activities generally have a less than
significant impact, especially since BMPs would be implemented to minimize impacts to
ecological resources such as fish during project construction. Once construction of the preferred
alternative is complete the operation would be passive, and the set/reset armor stone would
provide shelter habitat for fish, macroinvertebrates, and mudpuppy salamander. Features that
are part of the Port Washington Downtown and Lakefront Plan are not expected to overlap with
implementation of the preferred alternative and would have no cumulative impact.

Recreation: The construction of the Port Washington Harbor, operation of the harbor as a deep
draft harbor, and maintenance of the harbor would have impacted the recreational resources
present within the area in the past and continue to contribute to the recreational resources
present in the area currently. The continued use of the harbor by recreational vessels continues
to provide the harbor with recreational value. Maintenance dredging of the harbor could
potentially have a less than significant impact to recreation and commercial vessels if these
vessels are not permitted to use certain areas while dredging is occurring. Implementing the
preferred alternative would not include preventing recreational or commercial vessels from using
the harbor of the marina while construction is occurring; therefore, there would be no cumulative
impact on recreation. Maintenance dredging is not expected to occur during implementation of
the preferred alternative nor construction of features in the Port Washington Downtown and
Lakefront Plan. Overall, there would be no cumulative impact to recreation in the area.

Noise: The construction of the Port Washington Harbor, operation of the harbor as a deep draft
harbor, and maintenance of the harbor would have had various degrees of impact to ambient
noise levels in the area in the past and would continue to contribute to the ambient noise levels
in the area currently. The continued use of the harbor by recreational vessels and commercial
vessels would still impact ambient noise levels in the area due to boat motor operation.
Maintenance dredging of the harbor would also contribute to altering ambient noise levels;
however, maintenance dredging is not expected to occur at the same time as the preferred
alternative is constructed. Implementing the preferred alternative would contribute construction
noise which would cumulatively combine with recreational and commercial vessels operating in
the area to alter the ambient noise levels. However, the cumulative noise of recreational and
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commercial vessels combined with construction equipment placing armor stone is not expected
to significantly increase the ambient noise levels beyond what is currently experienced.
Operation of the preferred plan is passive, therefore, ambient noise levels once construction is
complete would continue to only be impacted by the operation of commercial and recreational
vessels. Construction of features in the Port Washington Downtown and Lakefront Plan are not
expected to overlap with implementation of the preferred alternative and would have no
cumulative impact.

3.9 Irreversible and irretrievable commitment of Resources

The preferred alternative would not entail significant irretrievable or irreversible commitments of
resources. Long-term sustainability actions were included for the benefit of environmental
resources.

3.10 Short-term uses of Man’s Environment and long-term productivity

NEPA, Section 102(2)(C)(iv) calls for a discussion of the relationship between local short-term
uses of man’s environment and maintenance and enhancement of long-term productivity in an
environmental document. The preferred alternative would repair the north breakwater and
positively affect the function and durability of the structure as part of keeping the harbor
navigable. This repair would lead to wave attenuation that would reduce water turbidity and
provide calmer conditions for navigational purposes. Under the no action alternative, no project
would be implemented, therefore, physical, biological, and social resources could be impacted
in that the structure will further deteriorate, thereby limiting safe access to the harbor and
potentially reducing employment, business and recreational activity in the area by limiting the
recreational, commercial, and transportation capabilities of the harbor.

Port Washington Harbor north breakwater repairs will have no impact on harbor access or
navigation. The harbor will remain open and navigable and will function normally during the
construction period. The contractor will accommodate the passage of commercial and
recreational vessels during construction. Breakwater repair activities will not impede traffic into
and out of the harbor.

Chapter 4 Conclusions & Compliance

Port Washington Harbor North Breakwater maintenance activities would not result in significant
adverse environmental effects, nor would they be expected to result in any significant
cumulative or long-term adverse environmental effects. Adverse effects would be negligible, to
include short-term noise and air emissions from equipment operation; temporary, minor turbidity
from stone placement operations; and temporary displacement of some macroinvertebrate, fish,
amphibian, and bird species and associated recreational fishing activities. Macroinvertebrates,
fish, amphibians, birds, and recreational fishermen would return upon completion of
construction. The analysis detailed below documents these conclusions. The placement site is
currently Lake Michigan bottom and is directly adjacent to the existing breakwater bounding the
recreational Port Washington Harbor. It is anticipated that the preferred alternative would have
no adverse, long-term effects to geologic resources since all stone placement would be surficial.

4.1 Compliance with Environmental Statutes

The proposed breakwater repair and maintenance project at Port Washington Harbor has been
reviewed pursuant to the following Acts and Executive Orders: Fish and Wildlife Coordination
Act of 1958; National Historic Preservation Act of 1966; National Environmental Policy Act of
1969; Clean Air Act of 1970; Farmland Protection Policy Act (Subtitle | of Title XV of the
Agriculture and Food Act of 1981); Executive Order 11593, Protection and Enhancement of the
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Cultural Environment, May 1971; Coastal Zone Management Act of 1972; Endangered Species
Act of 1973; Clean Water Act of 1977; Executive Order 11988, Floodplain Management, May
1977; Executive Order 11990, Wetland Protection, May 1977; Executive Order 12898,
Environmental Justice, February 1994. The proposed action has been found to be in
compliance with these Acts and Executive Orders as described below.

>

Fish and Wildlife Coordination Act of 1958: Coordination was commenced with USFWS
and WIDNR with the provision of a scoping letter sent April 27, 2023. Coordination under
the Fish and Wildlife Coordination Act would be completed once the USFWS and
WIDNR have reviewed the Draft SEA during the 30-day public review period.

Executive Order 13186 — Responsibilities of Federal Agencies to Protect Migratory Birds
— Federal agencies shall restore or enhance the habitat of migratory birds and prevent or
abate pollution or detrimental alteration of the environment for migratory birds. This
project lies within a significant portion of the Mississippi Flyway along the western
shoreline of Lake Michigan that particularly favors both ecological and economically
valuable species including neo-tropic migrants and waterfowl. The short duration of the
armor stone placement work would have no long-term detrimental impacts to migratory
birds.

National Historic Preservation Act of 1966: Section 106 of the National Historic
Preservation Act (54 U.S.C. § 306108)) requires federal agencies to take into account
the effects of proposed federal undertakings historic properties included or eligible for
the National Register of Historic Places. The implementing regulations for Section 106
(36 CFR & 800) requires federal agencies to consult with various parties, including the
Advisory Council on Historic Preservation, the SHPO, and Indian tribes, to identify and
evaluate historic properties, and to assess and resolve effects to historic properties. The
USACE has consulted with the Wisconsin SHPO, the Forest County Potawatomi
Community of Wisconsin, Fort Belknap Indian Community of the Fort Belknap
Reservation of Montana, Hannahville Indian Community of Michigan, Citizen Potawatomi
Nation of Oklahoma, Little Traverse Bay Bands of Odawa Indians of Michigan, Lac du
Flambeau Band of Lake Superior Chippewa Indians of the Lac du Flambeau
Reservation of Wisconsin, Menominee Indian Tribe of Wisconsin, Miami Tribe of
Oklahoma, and the Prairie Band of Potawatomi Nation to assist in identifying properties
which may be of religious and cultural significance. The Miami Tribe responded on May
5, 2023, with no objections to the proposed project. A finding of No Adverse Effect to
Historic Properties was submitted to the Wisconsin SHPO on July 28, 2023. The
Wisconsin SHPO agreed with the USACE finding on August 1, 2023.

National Environmental Policy Act of 1969: This SEA has been prepared in accordance
with NEPA,; the CEQ, Regulations for Implementing the Procedural Provisions of the
National Environmental Policy Act (40 CFR Parts 1500-1508); and the Corps of
Engineers, Policy and Procedure for Implementing NEPA (33 CFR Part 230).

Clean Air Act of 1970: The proposed Port Washington Harbor breakwater repair location
is within an air quality non-attainment area. Due to the small scale, short duration and
nature of the armor stone replacement project, emissions will be limited to temporary
vehicle/equipment emissions. Temporary vehicle emission impacts would meet current
federal regulations. Greenhouse gas emissions are expected to be negligible. Overall,
the project is de minimis in terms of emissions.
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Farmland Protection Policy Act: Project exempt as it is located entirely within Lake
Michigan.

Coastal Zone Management Act of 1972: The project site is within the Wisconsin Coastal
Zone which is defined as all counties bordering the Great Lakes. The project will protect
the public interest by helping to preserve harbor safety and access. The USACE has
determined that the proposed activities would be “consistent to the maximum extent
practicable” (as defined in 16 USC 1456, Coastal Zone Management Act, approved
1978) with the enforceable policies of the Wisconsin Coastal Management Program
(WCPM). A determination of consistency with the Wisconsin Coastal Zone Management
Program pursuant to the Coastal Zone Management Act of 1972 has been sought from
the State of Wisconsin Coastal Management Program in a letter dated August 22, 2023.
The Corps anticipates a response from the State of Wisconsin Coastal Management
Program within 60-days of the above letter having been received. The U.S. Army Corps
of Engineers believes that the preferred alternative is consistent with state Coastal Zone
Management plans and shall be implemented in order to minimize adverse impacts to
the coastal zone.

Endangered Species Act of 1973: The USACE determined that the preferred alternative
would have ‘no effect’ on northern long-eared bat, tricolored bat, rufa red knot, Hine's
emerald dragonfly, monarch butterfly, or eastern prairie fringed orchid. Documentation of
the analysis for the ‘no effect’ determination is included in Section 3.4.5 of the SEA.

Clean Water Act of 1972: Pursuant to the Clean Water Act (CWA), as amended, the
discharge or fill material associated with the preferred alternative has been found to be
compliance with section 404(b)(1) Guidelines (40 CFR 230). The project would be
conducted under NWP 3 — Maintenance, effective February 25, 2022, through March 14,
2026. In accordance with Section 401 of the Clean Water Act, the State of Wisconsin
has issued Section 401 Water Quality Certification for NWP 3. The project would comply
with NWP 3 requirements and State of Wisconsin regional permit conditions.

Executive Order 11988, Floodplain Management, May 1977: The project site is within
Lake Michigan and does not impact floodplains.

Executive Order 11990, Wetland Protection, May 1977: The project does not impact
coastal or terrestrial wetlands as there are none present within the project area. The
proposed breakwater repairs would not require any disturbance to Lake Michigan
bottom.

Executive Order 12898, Environmental Justice, February 1994: The project does not
disproportionately impact a low-income or minority populations.

Executive Order 13653, Preparing the United States for the Impacts of Climate Change,
November 2013: The project does not affect the climate. Additional fossil fuels would be
needed during the breakwater repair process for the operation of associated
construction vehicles. However, there would be no measurable impact on climate, even
though there may be localized increases in greenhouse gas emissions during
construction.

This SEA concludes that the proposed Port Washington Harbor breakwater maintenance and
repair project: 1) would not have significant cumulative or long-term adverse environmental
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impacts; 2) would have benefits that outweigh the minor and mostly short-term impacts that may
result; and 3) does not constitute a major federal action significantly affecting the quality of the

human environment.
4.2 Summary of Compliance with Environmental Statutes

Table 9: Environmental Compliance

Federal Policy

Compliance’

Archeological Resources Protection Act, 16 U.S.C. 470aa, et seq.

Full Compliance

Clean Air Act, as amended, 42 U.S. C. 7401-7671g, et seq.

Full Compliance

et seq.

Clean Water Act (Federal Water Pollution Control Act), 33 U.S.C. 1251,

Full Compliance

Coastal Zone Management Act, 16 U.S.C. 1451, et seq.

Partial Compliance

Endangered Species Act, 16 U.S.C. 1531, et seq.

Full Compliance

Environmental Justice (Executive Order 12898)

Full Compliance

Farmland Protection Policy Act, 7 U.S.C. 4201, et. seq.

Not Applicable

Federal Water Project Recreation Act, 16 U.S.C. 4601-12, et seq.

Full Compliance

Fish and Wildlife Coordination Act, 16 U.S.C. 661, et seq.

Partial Compliance

Floodplain Management (Executive Order 11988)

Full Compliance

Invasive Species (Executive Order 13122)

Full Compliance

Migratory Bird Treaty Act, as amended, 16 U.S.C. 703-712, et seq.

Full Compliance

National Environmental Policy Act, 42 U.S.C. 4321, et seq.

Partial Compliance

National Historic Preservation Act, as amended, 54 U.S.C. 300101, et
seq.

Full Compliance

Protection & Enhancement of the Cultural Environment (Executive
Order 11593)

Full Compliance

Protection of Wetlands (Executive Order 11990)

Full Compliance

Rivers and Harbors Act, 33 U.S.C. 403, et seq.

Full Compliance

Watershed Protection and Flood Prevention Act, 16 U.S.C. 1001, et
seq.

Full Compliance

Preparing the United States for the Impacts of Climate Change, as per
instructions provided in Preparing Federal Agency Climate Change
Adaptation Plans in Accordance with EO 13653 (Executive Order
13653)

Full Compliance

Tackling the Climate Crisis at Home and Abroad (Executive Order
14008)

Full Compliance

Full Compliance: Having met all requirements of the statute.
Partial Compliance: Anticipated full compliance upon completion of Final EA.
Not Applicable: No requirements for the statute required.
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4.3 Finding of No Significant Impact (FONSI)

This SEA for the Port Washington Harbor north breakwater repair and maintenance project has
found that there would be no long term, significant negative effects resulting from
implementation of any of the proposed activities. A 30-day Agency and Public Review period will
be held in the August/September 2023 timeframe. After the 30-day public review period, all
pertinent comments received will be incorporated into the Draft SEA to finalize the document.
The Final Supplemental Environmental Assessment document and supporting appendices will
be made available on the Chicago District's Civil Works webpage for maximum distribution. The
Draft FONSI has been posted at the front of this SEA.
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Nationwide Permit 3 - Maintenance
Effective Date: February 25, 2022; Expiration Date: March 14, 2026
(NWP Final Notice, 86 FR 73522)

Nationwide Permit 3 - Maintenance. (a) The repair, rehabilitation, or replacement of
any previously authorized, currently serviceable structure or fill, or of any currently
serviceable structure or fill authorized by 33 CFR 330.3, provided that the structure or fill
is not to be put to uses differing from those uses specified or contemplated for it in the
original permit or the most recently authorized modification. Minor deviations in the
structure's configuration or filled area, including those due to changes in materials,
construction techniques, requirements of other regulatory agencies, or current
construction codes or safety standards that are necessary to make the repair,
rehabilitation, or replacement are authorized. This NWP also authorizes the removal of
previously authorized structures or fills. Any stream channel modification is limited to
the minimum necessary for the repair, rehabilitation, or replacement of the structure or
fill; such modifications, including the removal of material from the stream channel, must
be immediately adjacent to the project. This NWP also authorizes the removal of
accumulated sediment and debris within, and in the immediate vicinity of, the structure
or fill. This NWP also authorizes the repair, rehabilitation, or replacement of those
structures or fills destroyed or damaged by storms, floods, fire or other discrete events,
provided the repair, rehabilitation, or replacement is commenced, or is under contract to
commence, within two years of the date of their destruction or damage. In cases of
catastrophic events, such as hurricanes or tomadoes, this two-year limit may be waived
by the district engineer, provided the permittee can demonstrate funding, contract, or
other similar delays.

(b) This NWP also authorizes the removal of accumulated sediments and debris outside
the immediate vicinity of existing structures (e.g., bridges, culverted road crossings,
water intake structures, etc.). The removal of sediment is limited to the minimum
necessary to restore the waterway in the vicinity of the structure to the approximate
dimensions that existed when the structure was built, but cannot extend farther than 200
feet in any direction from the structure. This 200 foot limit does not apply to
maintenance dredging to remove accumulated sediments blocking or restricting outfall
and intake structures or to maintenance dredging to remove accumulated sediments
from canals associated with outfall and intake structures. All dredged or excavated
materials must be deposited and retained in an area that has no waters of the United
States unless otherwise specifically approved by the district engineer under separate
authorization.

(c) This NWP also authorizes temporary structures, fills, and work, including the use of
temporary mats, necessary to conduct the maintenance activity. Appropriate measures
must be taken to maintain normal downstream flows and minimize flooding to the
maximum extent practicable, when temporary structures, work, and discharges of
dredged or fill material, including cofferdams, are necessary for construction activities,
access fills, or dewatering of construction sites. Temporary fills must consist of
materials, and be placed in a manner, that will not be eroded by expected high flows.
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After conducting the maintenance activity, temporary fills must be removed in their
entirety and the affected areas retumed to pre-construction elevations. The areas
affected by temporary fills must be revegetated, as appropriate.

(d) This NWP does not authorize maintenance dredging for the primary purpose of
navigation. This NWP does not authorize beach restoration. This NWP does not
authorize new stream channelization or stream relocation projects.

Motification: For activities authorized by paragraph (b) of this NWP, the permittee must
submit a pre-construction notification to the district engineer prior to commencing the
activity (see general condition 32). The pre-construction notification must include
information regarding the original design capacities and configurations of the outfalls,
intakes, small impoundments, and canals. (Authorities: Section 10 of the Rivers and
Harbors Act of 1899 and Section 404 of the Clean Water Act (Sections 10 and 404))

MNote: This NWP authorizes the repair, rehabilitation, or replacement of any previously
authorized structure or fill that does not qualify for the Clean Water Act Section 404(f)
exemption for maintenance.

2021 Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective permittee must comply with the
following general conditions, as applicable, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer. Prospective permittees
should contact the appropriate Corps district office to determine if regional conditions
have been imposed on an NWP. Prospective permittees should also contact the
appropriate Corps district office to determine the status of Clean Water Act Section 401
water quality certification and/or Coastal Zone Management Act consistency for an
NWP. Every person who may wish to obtain permit authorization under one or more
NWPs, or who is currently relying on an existing or prior permit authorization under one
or more NWPs, has been and is on notice that all of the provisions of 33 CFR 330.1
through 330.6 apply to every NWP authorization. Note especially 33 CFR 330.5 relating
to the modification, suspension, or revocation of any NWP authorization.

1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation.

(b} Any safety lights and signals prescribed by the U.S. Coast Guard, through
regulations or otherwise, must be installed and maintained at the permittee’s expense
on authorized facilities in navigable waters of the United States.

(c) The pemmittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein
authorized, or if, in the opinion of the Secretary of the Army or his or her authorized
representative, said structure or work shall cause unreasonable obstruction to the free
navigation of the navigable waters, the permittee will be required, upon due notice from

2




Port Washington DRAFT Supplemental Environmental Assessment
North Breakwater Repair

the Corps of Engineers, to remove, relocate, or alter the structural work or obstructions
caused thereby, without expense to the United States. No claim shall be made against
the United States on account of any such removal or alteration.

2. Aquatic Life Movements. Mo activity may substantially disrupt the necessary life
cycle movements of those species of aquatic life indigenous to the waterbody, including
those species that nomally migrate through the area, unless the activity's primary
purpose is to impound water. All permanent and temporary crossings of waterbodies
shall be suitably culverted, bridged, or otherwise designed and constructed to maintain
low flows to sustain the movement of those aquatic species. If a boftomless culvert
cannot be used, then the crossing should be designed and constructed to minimize
adverse effects to aquatic life movements.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical
destruction (e_g., through excavation, fill, or downstream smothering by substantial
turbidity) of an important spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve
as breeding areas for migratory birds must be avoided to the maximum extent
practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,
unless the activity is directly related to a shellfish harvesting activity authorized by
NWPs 4 and 48, or is a shellfish seeding or habitat restoration activity authorized by
NWP 27.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for construction or discharged must be free from
toxic pollutants in toxic amounts (see section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water
supply intake, except where the activity is for the repair or improvement of public water
supply intake structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of
water, adverse effects to the aquatic system due to accelerating the passage of water,
and/or restricting its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-
construction course, condition, capacity, and location of open waters must be
maintained for each activity, including stream channelization, storm water management
activities, and temporary and permanent road crossings, except as provided below. The
activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of
the activity Is to impound water or manage high flows. The activity may alter the pre-
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construction course, condition, capacity, and location of open waters if it benefits the
aquatic environment (e.g., stream restoration or relocation activities).

10. Fillzs Within 100-Year Floodplains. The activity must comply with applicable
FEMA-approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudfliats must be placed on
mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment
controls must be used and maintained in effective operating condition during
construction, and all exposed soil and other fills, as well as any work below the ordinary
high water mark or high tide line, must be permanently stabilized at the earliest
practicable date. Permittees are encouraged to perform work within waters of the United
States during pericds of low-flow or no-flow, or during low tides.

13. Removal of Temporary Structures and Fills. Temporary structures must be
removed, to the maximum extent practicable, after their use has been discontinued.
Temporary fills must be removed in their entirety and the affected areas retumed to pre-
construction elevations. The affected areas must be revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety and compliance with applicable NWP
general conditions, as well as any activity-specific conditions added by the district
engineer to an NWP authorization.

15. Single and Complete Project. The activity must be a single and complete project.
The same NWP cannot be used more than once for the same single and complete
project.

16. Wild and Scenic Rivers. (a) No NWP activity may occur in a component of the
National Wild and Scenic River System, or in a river officially designated by Congress
as a “study river” for possible inclusion in the system while the river is in an official study
status, unless the appropriate Federal agency with direct management responsibility for
such river, has determined in writing that the proposed activity will not adversely affect
the Wild and Scenic River designation or study status.

() If a proposed NWP activity will occur in a component of the National Wild and Scenic
River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, the
pemittee must submit a pre-construction notification (see general condition 32). The
district engineer will coordinate the PCN with the Federal agency with direct
management responsibility for that river. Permittees shall not begin the NWP activity
until notified by the district engineer that the Federal agency with direct management
responsibility for that river has determined in writing that the proposed NWRP activity will
not adversely affect the Wild and Scenic River designation or study status.
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(c) Information on Wild and Scenic Rivers may be obtained from the appropriate
Federal land management agency responsible for the designated Wild and Scenic River
or study river (e.g., National Park Service, U.S. Forest Service, Bureau of Land
Management, U.S. Fish and Wildlife Service). Information on these rivers is also
available at: http/f'www rivers.gowv/.

17. Tribal Rights. No activity or its operation may impair reserved tribal rights.
including, but not limited to, reserved water rights and treaty fishing and hunting rights.

16. Endangered Species. (a) Mo activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered
species or a species proposed for such designation, as identified under the Federal
Endangered Species Act (ESA), or which will directly or indirectly destroy or adversely
modify designated critical habitat or critical habitat proposed for such designation. No
activity is authorized under any NWP which “may affect” a listed species or critical
habitat, unless ESA section 7 consultation addressing the consequences of the
proposed activity on listed species or critical habitat has been completed. See 50 CFR
402.02 for the definition of “effects of the action” for the purposes of ESA section 7
consultation, as well as 50 CFR 40217, which provides further explanation under ESA
section 7 regarding “activities that are reasonably certain to occur” and “consequences
caused by the proposed action.”

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA (see 33 CFR 330.4(f)(1)). If pre-construction notification is
required for the proposed activity, the Federal permittee must provide the district
engineer with the appropriate documentation to demonstrate compliance with those
requirements. The district engineer will verify that the appropriate documentation has
been submitted. If the appropriate documentation has not been submitted, additional
ESA section 7 consultation may be necessary for the activity and the respective federal
agency would be responsible for fulfilling its obligation under section 7 of the ESA.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed species (or species proposed for listing) or designated critical
habitat (or critical habitat proposed such designation) might be affected or is in the
vicinity of the activity, or if the activity is located in designated critical habitat or critical
habitat proposed for such designation, and shall not begin work on the activity until
notified by the district engineer that the requirements of the ESA have been satisfied
and that the activity is authorized. For activities that might affect Federally-listed
endangered or threatened species (or species proposed for listing) or designated critical
habitat (or critical habitat proposed for such designation), the pre-construction
nofification must include the name(s) of the endangered or threatened species (or
species proposed for listing) that might be affected by the proposed activity or that
utilize the designated critical habitat (or critical habitat proposed for such designation)
that might be affected by the proposed activity. The district engineer will determine
whether the proposed activity “may affect” or will have “no effect” o listed species and
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designated critical habitat and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of a complete pre-construction notification. For
activities where the non-Federal applicant has identified listed species (or species
proposed for listing) or designated critical habitat (or critical habitat proposed for such
designation) that might be affected or is in the vicinity of the activity, and has so notified
the Corps, the applicant shall not begin work until the Corps has provided notification
that the proposed activity will have “no effect” on listed species (or species proposed for
listing or designated critical habitat (or critical habitat proposed for such designation), or
until ESA section 7 consultation or conference has been completed. If the non-Federal
applicant has not heard back from the Corps within 45 days, the applicant must still wait
for notification from the Corps.

(d) As a result of formal or informal consultation or conference with the FWS or NMFS
the district engineer may add species-specific permit conditions to the NWPs.

(e) Authorization of an activity by an NWP does not authorize the “take” of a threatened
or endangered species as defined under the ESA. In the absence of separate
authorization (e.g., an ESA Section 10 Permit, a Biological Opinion with “incidental take”
provisions, etc.) from the FWS or the NMFS, the Endangered Species Act prohibits any
person subject to the jurisdiction of the United States to take a listed species, where
"take” means to harass, harm, pursue, hunt, shoot, wound, Kill, trap, capture, or collect,
or to attempt to engage in any such conduct. The word “harm” in the definition of “take"
means an act which actually kills or injures wildlife. Such an act may include significant
habitat modification or degradation where it actually kills or injures wildlife by
significantly impairing essential behavioral pattemns, including breeding, feeding or
sheltering.

() If the non-federal permittee has a valid ESA section 10(a)(1)(B) incidental take permit
with an approved Habitat Conservation Plan for a project or a group of projects that
includes the proposed NWP activity, the non-federal applicant should provide a copy of
that ESA section 10(a)(1)(B) permit with the PCN required by paragraph (c) of this
general condition. The disfrict engineer will coordinate with the agency that issued the
ESA section 10(a)({1)(B) permit to determine whether the proposed NWF activity and
the associated incidental take were considered in the intemal ESA section 7
consultation conducted for the ESA section 10(a)(1)(B) permit. If that coordination
results in concurrence from the agency that the proposed NWP activity and the
associated incidental take were considered in the intemal ESA section 7 consultation for
the ESA section 10(a){1)(B) permit, the district engineer does not need to conduct a
separate ESA section 7 consultation for the proposed NWP activity. The district
engineer will notify the non-federal applicant within 45 days of receipt of a complete pre-
construction notification whether the ESA section 10(a)(1)(B) permit covers the
proposed NWP activity or whether additional ESA section 7 consultation is required.

(g) Information on the location of threatened and endangered species and their critical
habitat can be obtained directly from the offices of the FWS and NMFS or their world
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wide web pages at hitp./mww. fivs.gov/ or hitp:/Awww. fws.goviipac and
http2fwww nmfs.noaa.gov/prispecies/esal respectively.

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for
ensuring that an action authorized by an NWP complies with the Migratory Bird Treaty
Act and the Bald and Golden Eagle Protection Act. The permittee is responsible for
contacting the appropriate local office of the U.S. Fish and Wildlife Service to determine
what measures, if any, are necessary or appropriate to reduce adverse effects to
migratory birds or eagles, including whether "incidental take" permits are necessary and
available under the Migratory Bird Treaty Act or Bald and Golden Eagle Protection Act
for a particular activity.

20. Historic Properties. (a) No activity is authorized under any NWP which may have
the potential to cause effects to properties listed, or eligible for listing, in the National
Register of Historic Places until the reguirements of Section 106 of the National Historic
Presenvation Act (NHPA) have been satisfied.

{b) Federal permittees should follow their own procedures for complying with the
requirements of section 106 of the National Historic Preservation Act (see 33 CFR
330.4(g) 1)). If pre-construction notification is required for the proposed NWP activity,
the Federal permittee must provide the district engineer with the appropriate
documentation to demonstrate compliance with those requirements. The district
engineer will verify that the appropriate documentation has been submitted. If the
appropriate documentation is not submitted, then additional consultation under section
106 may be necessary. The respective federal agency is responsible for fulfilling its
obligation to comply with section 106.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the NWP activity might have the potential to cause effects to any historic
properties listed on, determined to be eligible for listing on, or potentially eligible for
listing on the National Register of Historic Places, including previously unidentified
properties. For such activities, the pre-construction notification must state which historic
properties might have the potential to be affected by the proposed NWP activity or
include a vicinity map indicating the location of the historic properties or the potential for
the presence of historic properties. Assistance regarding information on the location of,
or potential for, the presence of historic properties can be sought from the State Historic
Preservation Officer, Tribal Historic Preservation Officer, or designated ftribal
representative, as appropriate, and the National Register of Historic Places (see 33
CFR 330.4(g)). When reviewing pre-construction notifications, district engineers will
comply with the current procedures for addressing the requirements of section 106 of
the National Historic Preservation Act. The district engineer shall make a reasonable
and good faith effort to camy out appropriate identification efforts commensurate with
potential impacts, which may include background research, consultation, oral history
interviews, sample field investigation, and/or field survey. Based on the information
submitted in the PCN and these identification efforts, the district engineer shall
determine whether the proposed NWP activity has the potential to cause effects on the

7




Port Washington DRAFT Supplemental Environmental Assessment
North Breakwater Repair

historic properties. Section 106 consultation is not required when the district engineer
determines that the activity does not have the potential fo cause effects on historic
properties (see 36 CFR 800.3(a)). Section 106 consultation is required when the district
engineer determines that the activity has the potential to cause effects on historic
properties. The district engineer will conduct consultation with consulting parties
identified under 36 CFR 800.2(c) when he or she makes any of the following effect
determinations for the purposes of section 106 of the NHPA: no historic properties
affected, no adverse effect, or adverse effect.

(d) Where the non-Federal applicant has identified historic properties on which the
proposed NWP activity might have the potential to cause effects and has so notified the
Corps, the non-Federal applicant shall not begin the activity until notified by the district
engineer either that the activity has no potential to cause effects to historic properties or
that NHPA section 106 consultation has been completed. For non-federal pemmittees,
the district engineer will notify the prospective permittee within 45 days of receipt of a
complete pre-construction notification whether NHPA section 106 consultation is
required. If NHPA section 106 consultation is required, the district engineer will notify
the non-Federal applicant that he or she cannot begin the activity until section 106
consultation is completed. If the non-Federal applicant has not heard back from the
Corps within 45 days, the applicant must still wait for notification from the Corps.

(e) Prospective permittees should be aware that section 110k of the NHPA (54 US.C.
306113) prevents the Corps from granting a permit or other assistance to an applicant
who, with intent to avoid the requirements of section 106 of the NHPA, has intentionally
significantly adversely affected a historic property to which the permit would relate, or
having legal power to prevent it, allowed such significant adverse effect to occur, unless
the Corps, after consultation with the Advisory Council on Historic Preservation (ACHP),
determines that circumstances justify granting such assistance despite the adverse
effect created or permitted by the applicant. If circumstances justify granting the
assistance, the Corps is required to notify the ACHP and provide documentation
specifying the circumstances, the degree of damage to the integrity of any historic
properties affected, and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or affects properties
of interest to those tribes, and other parties known to have a legitimate interest in the
impacts to the pemmitted activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. Permittees that
discover any previously unknown historic, cultural or archeological remains and artifacts
while accomplishing the activity authorized by an NWP, they must immediately notify
the district engineer of what they have found, and to the maximum extent practicable,
avoid construction activities that may affect the remains and artifacts until the required
coordination has been completed. The district engineer will initiate the Federal, Tribal,
and state coordination required to determine if the items or remains warrant a recovery
effort or if the site is eligible for listing in the Mational Register of Historic Places.
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22 Designated Critical Resource Waters. Critical resource waters include, NOAA-
managed marine sanctuaries and marine monuments, and National Estuarine Research
Reserves. The district engineer may designate, after notice and opportunity for public
comment, additional waters officially designated by a state as having particular
environmental or ecological significance, such as outstanding national resource waters
or state natural heritage sites. The district engineer may also designate additional
critical resource waters after notice and opportunity for public comment.

{a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, 52,
o7 and 38 for any activity within, or directly affecting, critical resource waters, including
wetlands adjacent to such waters.

(by For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, 38, and 54,
notification is required in accordance with general condition 32, for any activity proposed
by permittees in the designated critical resource waters including wetlands adjacent to
those waters. The district engineer may authorize activities under these NWPs only
after she or he determines that the impacts to the critical resource waters will be no
more than minimal.

23. Mitigation. The district engineer will consider the following factors when
determining appropriate and practicable mitigation necessary to ensure that the
individual and cumulative adverse environmental effects are no more than minimal:

{a) The activity must be designed and constructed to avoid and minimize adverse
effects, both temporary and pemmanent, to waters of the United States to the maximum
extent practicable at the project site (i.e., on site).

(b} Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating
for resource losses) will be required to the extent necessary to ensure that the individual
and cumulative adverse environmental effects are no more than minimal.

{c) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10-acre and require pre-construction notification, unless
the district engineer determines in writing that either some other form of mitigation
would be more environmentally appropriate or the adverse environmental effects of the
proposed activity are no more than minimal, and provides an activity-specific waiver of
this requirement. For wetland losses of 1/10-acre or less that require pre-construction
notification, the district engineer may determine on a case-by-case basis that
compensatory mitigation is required to ensure that the activity results in only minimal
adverse environmental effects.

{d} Compensatory mitigation at a minimum one-for-one ratio will be required for all
losses of stream bed that exceed 3/100-acre and require pre-construction notification,
unless the district engineer determines in writing that either some other form of
mitigation would be more environmentally appropriate or the adverse environmental
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effects of the proposed activity are no more than minimal, and provides an activity-
specific waiver of this requirement. This compensatory mitigation requirement may be
satisfied through the restoration or enhancement of riparian areas next to streams in
accordance with paragraph (e) of this general condition. For losses of stream bed of
3/100-acre or less that require pre-construction notification, the district engineer may
determine on a case-by-case basis that compensatory mitigation is required to ensure
that the activity results in only minimal adverse environmental effects. Compensatory
mitigation for losses of streams should be provided, if practicable, through stream
rehabilitation, enhancement, or preservation, since streams are difficult-to-replace
resources (see 33 CFR 332.3(e)(3)).

(e) Compensatory mitigation plans for NWP activities in or near streams or other open
waters will normally include a requirement for the restoration or enhancement,
maintenance, and legal protection (e.g., conservation easements) of riparian areas next
to open waters. In some cases, the restoration or maintenance/protection of riparian
areas may be the only compensatory mitigation required. If restoring riparian areas
involves planting vegetation, only native species should be planted. The width of the
required riparian area will address documented water quality or aquatic habitat loss
concemns. Normally, the riparian area will be 25 to 50 feet wide on each side of the
stream, but the district engineer may require slightly wider riparian areas to address
documented water quality or habitat loss concems. IT it is not possible to restore or
maintain/protect a riparian area on both sides of a stream, or if the waterbody is a lake
or coastal waters, then restoring or maintaining/protecting a riparian area along a single
bank or shoreline may be sufficient. Where both wetlands and open waters exist on the
project site, the district engineer will determine the appropriate compensatory mitigation
(e.g., Mparian areas and/or wetlands compensation) based on what is best for the
aquatic environment on a watershed basis. In cases where riparian areas are
determined to be the most appropriate form of minimization or compensatory mitigation,
the district engineer may waive or reduce the requirement to provide wetland
compensatory mitigation for wetland losses.

(f) Compensatory mitigation projects provided to offset losses of aquatic resources must
comply with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is responsible for proposing an appropriate compensatory
mitigation option if compensatory mitigation is necessary to ensure that the activity
results in no more than minimal adverse environmental effects. For the NWPs, the
preferred mechanism for providing compensatory mitigation is mitigation bank credits or
in-ieu fee program credits (see 33 CFR 332.3(b)(2) and (3)). However, if an appropriate
number and type of mitigation bank or in-lieu credits are not available at the time the
PCN is submitted to the district engineer, the district engineer may approve the use of
pemittee-responsible mitigation.

(2) The amount of compensatory mitigation required by the district engineer must be
sufficient to ensure that the authorized activity results in no more than minimal individual
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and cumulative adverse environmental effects (see 33 CFR 330.1(e)(3)). (See also 33
CFR 332.3(f).)

(3) Since the likelihood of success is greater and the impacts to potentially valuable
uplands are reduced, aquatic resource restoration should be the first compensatory
mitigation option considerad for permittee-responsible mitigation.

(4) If permittee-responsible mitigation is the proposed option, the prospective pemittee
is responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan
may be used by the district engineer to make the decision on the NWP verification
request, but a final mitigation plan that addresses the applicable requirements of 33
CFR 332 4(c)(2) through {14) must be approved by the district engineer before the
permittee begins work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not
necessary to ensure timely completion of the required compensatory mitigation (see 33
CFR 332.3(k)(3)). If permittee-responsible mitigation is the proposed option, and the
proposed compensatory mitigation site is located on land in which another federal
agency holds an easement, the district engineer will coordinate with that federal agency
to determine if proposed compensatory mitigation project is compatible with the terms of
the easement.

{5) If mitigation bank or in-lieu fee program credits are the proposed option, the
mitigation plan needs to address only the baseline conditions at the impact site and the
number of credits to be provided (see 33 CFR 332.4(c){1){ii})).

(6) Compensatory mitigation requirements (e.g., resource type and amount to be
provided as compensatory mitigation, site protection, ecological performance standards,
monitoring requirements) may be addressed through conditions added to the NWP
authorization, instead of components of a compensatory mitigation plan (see 33 CFR
332 4(c)( 1))

(g) Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-
acre, it cannot be used to authorize any NWP activity resulting in the loss of greater
than 1/2-acre of waters of the United States, even if compensatory mitigation is
provided that replaces or restores some of the lost waters. However, compensatory
mitigation can and should be used, as necessary, to ensure that an NWP activity
already meeting the established acreage limits also satisfies the no more than minimal
impact requirement for the NWPs.

{h) Permittees may propose the use of mitigation banks, in-lieu fee programs, or
permittee-responsible mitigation. When developing a compensatory mitigation proposal,
the permittes must consider appropriate and practicable options consistent with the
framework at 33 CFR 332.3(b). For activities resulting in the loss of marine or estuarine
resources, pemittee-responsible mitigation may be environmentally preferable if there
are no mitigation banks or in-lieu fee programs in the area that have marine or estuarine
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credits available for sale or transfer to the permittee. For permittee-responsible
mitigation, the special conditions of the NWP venfication must clearly indicate the party
or parties responsible for the implementation and performance of the compensatory
mitigation project, and, if required, its long-term management.

(i) Where certain functions and services of waters of the United States are permanently
adversely affected by a regulated activity, such as discharges of dredged or fill material
into waters of the United States that will convert a forested or scrub-shrub wetland to a
herbaceous wetland in a permanently maintained utility line right-of-way, mitigation may
be required to reduce the adverse environmental effects of the activity to the no more
than minimal level.

24 Safety of Impoundment Structures. To ensure that all impoundment structures
are safely designed, the district engineer may require non-Federal applicants to
demonstrate that the structures comply with established state or federal, dam safety
criteria or have been designed by qualified persons. The district engineer may also
require documentation that the design has been independently reviewed by similarly
qualified persons, and appropriate modifications made to ensure safety.

25. Water Quality. (a) Where the cerifying authority (state, authorized tribe, or EPA, as
appropriate) has not previously certified compliance of an NWP with CWA section 401,
a CWA section 401 water quality certification for the proposed discharge must be
obtained or waived (see 33 CFR 330.4(c)). If the permittee cannot comply with all of the
conditions of a water quality certification previously issued by certifying authority for the
issuance of the NWP, then the permittee must obtain a water quality certification or
waiver for the proposed discharge in order for the activity to be authorized by an NWP.

(b) If the NWP activity requires pre-construction notification and the cerifying authority
has not previously certified compliance of an NWP with CWA section 401, the proposed
discharge is not authorized by an NWP until water quality certification is obtained or
waived. If the certifying authority issues a water quality certification for the proposed
discharge, the permittee must submit a copy of the certification to the district engineer.
The discharge is not authorized by an NWP until the district engineer has notified the
permittee that the water quality certification requirement has been satisfied by the
issuance of a water quality cerification or a waiver.

(c) The district engineer or certifying authority may require additional water quality
management measures to ensure that the authorized activity does not result in more
than minimal degradation of water quality.

26. Coastal Zone Management. In coastal states where an NWP has not previously
received a state coastal zone management consistency concurrence, an individual state
coastal zone management consistency concurrence must be obtained, or a
presumption of concurrence must occur (see 33 CFR 330.4(d)). If the permittee cannot
comply with all of the conditions of a coastal zone management consistency
concurrence previously issued by the state, then the pemmittee must obtain an individual
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coastal zone management consistency concurrence or presumption of concurrence in
order for the activity to be authorized by an NWP. The district engineer or a state may
require additional measures to ensure that the authorized activity is consistent with state
coastal zone management requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any
regional conditions that may have been added by the Division Engineer (see 33 CFR
330.4(e)) and with any case specific conditions added by the Corps or by the state,
Indian Tribe, or U.5. EPA in its CWA section 401 Water Quality Certification, or by the
state in its Coastal Zone Management Act consistency determination.

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single
and complete project is authorized, subject to the following restrictions:

(a) If only one of the NWPs used to authorize the single and complete project has a
specified acreage limit, the acreage loss of waters of the United States cannot exceed
the acreage limit of the NWP with the highest specified acreage limit. For example, if a
road crossing over tidal waters is constructed under NWP 14, with associated bank
stabilization authorized by NWP 13, the maximum acreage loss of waters of the United
States for the total project cannot exceed 1/3-acre.

(b) If one or more of the NWPs used to authorize the single and complete project has
specified acreage limits, the acreage loss of waters of the United States authorized by
those NWPs cannot exceed their respective specified acreage limits. For example, if a
commercial development is constructed under NWP 39, and the single and complete
project includes the filling of an upland ditch authorized by NWP 46, the maximum
acreage loss of waters of the United States for the commercial development under
NWP 39 cannot exceed 1/2-acre, and the total acreage loss of waters of United States
due to the NWP 39 and 46 activities cannot exceed 1 acre.

29. Transfer of Nationwide Permit Verifications. If the pemittee sells the property
associated with a nationwide permit verification, the permittee may transfer the
nationwide permit verification to the new owner by submitting a letter to the appropriate
Corps district office to validate the transfer. A copy of the nationwide permit verification
must be attached to the letter, and the letter must contain the following statement and
signature:

“When the structures or work authorized by this nationwide permit are still in existence
at the time the property is transferred, the terms and conditions of this nationwide
pemit, including any special conditions, will continue to be binding on the new owner(s)
of the property. To validate the transfer of this nationwide permit and the associated
liabilities associated with compliance with its terms and conditions, have the transferee
sign and date below.”
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(Transferee)

(Date)

30. Compliance Certification. Each permittee who receives an NWP verification letter
from the Corps must provide a signed certification documenting completion of the
authorized activity and implementation of any required compensatory mitigation. The
success of any required permittee-responsible mitigation, including the achievement of
ecological performance standards, will be addressed separately by the district engineer.
The Corps will provide the permittee the cerification document with the NWP
verification letter. The certification document will include:

{a) A statement that the authorized activity was done in accordance with the NWP
authorization, including any general, regional, or activity-specific conditions;

(b) A statement that the implementation of any required compensatory mitigation was
completed in accordance with the permit conditions. If credits from a mitigation bank or
indieu fee program are used to satisfy the compensatory mitigation requirements, the
cerification must include the documentation required by 33 CFR 332.3(1)(3) to confirm
that the permmittee secured the appropriate number and resource type of credits; and

(c) The signature of the permittee certifying the completion of the activity and mitigation.

The completed certification document must be submitted to the district engineer within
30 days of completion of the authorized activity or the implementation of any required
compensatory mitigation, whichever occurs later.

31. Activities Affecting Structures or Works Built by the United States. If an NWP
activity also requires review by, or permission from, the Corps pursuant to 33 U.S.C.
408 because it will alter or temporarily or permanently occupy or use a U.S. Army Corps
of Engineers (USACE) federally authorized Civil Works project (a "USACE project”), the
prospective permittee must submit a pre-construction notification. See paragraph
(b)(10) of general condition 32. An activity that requires section 408 permission and/or
review is not authorized by an NWP until the appropriate Comps office issues the section
408 permission or completes its review to alter, occupy, or use the USACE project, and
the district engineer issues a written NWP verification.

32. Pre-Construction Netification. (a) Timing. Where required by the terms of the
NWP, the prospective permittee must notify the district engineer by submitting a pre-
construction notification (PCN) as early as possible. The district engineer must
determine if the PCN is complete within 30 calendar days of the date of receipt and, if
the PCHN is determined to be incomplete, notify the prospective permittee within that 30
day period to request the additional information necessary to make the PCN complete.
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The request must specify the information needed to make the PCN complete. As a
general rule, district engineers will request additional information necessary to make the
PCN complete only once. However, if the prospective permittee does not provide all of
the requested information, then the district engineer will notify the prospective permittee
that the PCN is still incomplete and the PCN review process will not commence until all
of the requested information has been received by the district engineer. The prospective
permittee shall not begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer;
or

(2) 45 calendar days have passed from the district engineer's receipt of the complete
PCHN and the prospective permittee has not received written notice from the district or
division engineer. However, if the pemmittee was required to notify the Corps pursuant to
general condition 18 that listed species or critical habitat might be affected or are in the
vicinity of the activity, or to notify the Corps pursuant to general condition 20 that the
activity might have the potential to cause effects to historic properties, the permitiee
cannot begin the activity until receiving written notification from the Corps that there is
“no effect” on listed species or “no potential to cause effects” on historic properties, or
that any consultation required under Section 7 of the Endangered Species Act (see 33
CFR 330.4(f)) and/or section 106 of the National Historic Preservation Act (see 33 CFR
330 .4(g)) has been completed. If the proposed activity requires a written waiver to
exceed specified limits of an NWP, the permittee may not begin the activity until the
district engineer issues the waiver. If the district or division engineer notifies the
permittee in writing that an individual permit is required within 45 calendar days of
receipt of a complete PCHN, the permittee cannot begin the activity until an individual
pemmit has been obtained. Subsequently, the permittee’s right to proceed under the
NWP may be modified, suspended, or revoked only in accordance with the procedure
set forth in 33 CFR 330.5(d){2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

(1) Name, address and telephone numbers of the prospective permittee;
(2) Location of the proposed activity:

(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use to
authorize the proposed activity;

(4) (i) A description of the proposed activity; the activity's purpose; direct and indirect
adverse environmental effects the activity would cause, including the anticipated
amount of loss of wetlands, other special aquatic sites, and other waters expected to
result from the NWP activity, in acres, linear feet, or other appropriate unit of measure; a
description of any proposed mitigation measures intended to reduce the adverse
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environmental effects caused by the proposed activity; and any other NWP(s), regional
general permit(s), or individual permit(s) used or intended to be used to authorize any
part of the proposed project or any related activity, including other separate and distant
crossings for linear projects that require Department of the Army authorization but do
not require pre-construction notification. The description of the proposed activity and
any proposed mitigation measures should be sufficiently detailed to allow the district
engineer to determmine that the adverse environmental effects of the activity will be no
more than minimal and to determine the need for compensatory mitigation or other
mitigation measures.

(ii) For linear projects where one or more single and complete crossings require pre-
construction nofification, the PCN must include the quantity of anticipated losses of
wetlands, other special aquatic sites, and other waters for each single and complete
crossing of those wetlands, other special aquatic sites, and other waters (including
those single and complete crossings authorized by an NWP but do not require PCNs).
This information will be used by the district engineer to evaluate the cumulative adverse
environmental effects of the proposed linear project, and does not change those non-
PCMN NWP activities into NWP PCNs.

(iii) Sketches should be provided when necessary to show that the activity complies
with the terms of the NWP. (Sketches usually clarify the activity and when provided
results in a quicker decision. Sketches should contain sufficient detail to provide an
illustrative description of the proposed activity (e.g., a conceptual plan), but do not need
to be detailed engineering plans);

(5) The PCN must include a delineation of wetlands, other special aguatic sites, and
other waters, such as lakes and ponds, and perennial and intermittent streams, on the
project site. Wetland delineations must be prepared in accordance with the cumrent
method required by the Corps. The permittee may ask the Corps to delineate the
special aquatic sites and other waters on the project site, but there may be a delay if the
Corps does the delineation, especially if the project site is large or contains many
wetlands, other special aquatic sites, and other waters. Furthemrmore, the 45-day period
will not start until the delineation has been submitted to or completed by the Corps, as
appropriate;

(&) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands or
3/M00-acre of stream bed and a PCN is required, the prospective pemmittee must submit
a statement describing how the mitigation requirement will be satisfied, or explaining
why the adverse environmental effects are no more than minimal and why
compensatory mitigation should not be required. As an altemative, the prospective
pemmittee may submit a conceptual or detailed mitigation plan.

(7) For non-federal pemmittees, if any listed species (or species proposed for listing) or
designated critical habitat (or critical habitat proposed for such designation) might be
affected or is in the vicinity of the activity, or if the activity is located in designated critical
habitat (or critical habitat proposed for such designation), the PCN must include the
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name(s) of those endangered or threatened species (or species proposed for listing)
that might be affected by the proposed activity or utilize the designated critical habitat
{or critical habitat proposed for such designation) that might be affected by the proposed
activity. For NWP activities that require pre-construction notification, Federal permittees
must provide documentation demonstrating compliance with the Endangered Species
Act;

(8) For non-federal pemmittees, if the NWP activity might have the potential to cause
effects to a historic property listed on, determined to be eligible for listing on, or
potentially eligible for listing on, the National Register of Historic Places, the PCN must
state which historic property might have the potential to be affected by the proposed
activity or include a vicinity map indicating the location of the historic property. For NWP
activities that require pre-construction notification, Federal permittees must provide
documentation demonstrating compliance with section 106 of the National Historic
Preservation Act;

(9) For an activity that will occur in a component of the National Wild and Scenic River
System, or in a river officially designated by Congress as a “study river” for possible
inclusion in the system while the river is in an official study status, the PCN must identify
the Wild and Scenic River or the “study river” (see general condition 16); and

(10) For an NWP activity that requires permission from, or review by, the Corps
pursuant to 33 U.S.C. 408 because it will alter or temporarily or permanently occupy or
use a U.S. Army Corps of Engineers federally authorized civil works project, the pre-
construction nofification must include a statement confirming that the project proponent
has submitted a written request for section 408 permission from, or review by, the Corps
office having jurisdiction over that USACE project.

(c) Form of Pre-Construction Notification: The nationwide permit pre-construction
notification form (Form ENG 6082) should be used for NWP PCNs. A letter containing
the required information may also be used. Applicants may provide electronic files of
PCNs and supporting materials if the disfrict engineer has established tools and
procedures for electronic submittals.

(d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies concemning the proposed activity's compliance with the
terms and conditions of the NWPs and the need for mitigation to reduce the activity's
adverse environmental effects so that they are no more than minimal.

(2) Agency coordination is required for: (i) all NWP activities that require pre-
construction notification and result in the loss of greater than 1/2-acre of waters of the
United States; (ii) NWP 13 activities in excess of 500 linear feet, fills greater than one
cubic yard per running foot, or involve discharges of dredged or fill material into special
aquatic sites; and (iiil) NWP 54 activities in excess of 500 linear feet, or that extend into
the waterbody more than 30 feet from the mean low water line in tidal waters or the
ordinary high water mark in the Great Lakes.
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(3) When agency coordination is required, the district engineer will immediately provide
(e.g., via e-mail, facsimile transmission, ovemight mail, or other expeditious manner) a
copy of the complete PCN to the appropriate Federal or state offices (FWS, state
natural resource or water quality agency, EPA, and, if appropriate, the NMFS). With the
exception of NWP 37, these agencies will have 10 calendar days from the date the
material is transmitted to notify the district engineer via telephone, facsimile
transmission, or e-mail that they intend to provide substantive, site-specific comments.
The comments must explain why the agency believes the adverse environmental effects
will be more than minimal. If so contacted by an agency, the district engineer will wait an
additional 15 calendar days before making a decision on the pre-construction
notification. The district engineer will fully consider agency comments received within
the specified time frame concemning the proposed activity's compliance with the terms
and conditions of the NWPs, including the need for mitigation to ensure that the net
adverse environmental effects of the proposed activity are no more than minimal. The
district engineer will provide no response to the resource agency, except as provided
below. The district engineer will indicate in the administrative record associated with
each pre-construction notification that the resource agencies’ concems were
considered. For NWP 37, the emergency watershed protection and rehabilitation activity
may proceed immediately in cases where there is an unacceptable hazard to life or a
significant loss of property or economic hardship will occur. The district engineer will
consider any comments received to decide whether the NWP 37 authorization should
be modified, suspended, or revoked in accordance with the procedures at 33 CFR
330.5.

(4) In cases of where the prospective permittee is not a Federal agency, the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any
Essential Fish Habitat conservation recommendations, as required by section

305(b)4)B) of the Magnuson-Stevens Fishery Conservation and Management Act.

(9) Applicants are encouraged to provide the Corps with either electronic files or
multiple copies of pre-construction notifications to expedite agency coordination.

2021 District Engineer’s Decision

1. In reviewing the PCN for the proposed activity, the district engineer will determine
whether the activity authorized by the NWP will result in more than minimal individual or
cumulative adverse environmental effects or may be contrary to the public interest. If a
project proponent requests authorization by a specific NWP, the district engineer should
issue the NWP verification for that activity if it meets the terms and conditions of that
NWP, unless he or she determines, after considering mitigation, that the proposed
activity will result in more than minimal individual and cumulative adverse effects on the
aquatic environment and other aspects of the public interest and exercises discretionary
authority to require an individual permit for the proposed activity. For a linear project,
this determination will include an evaluation of the single and complete crossings of
waters of the United States that require PCNs to determine whether they individually
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satisfy the terms and conditions of the NWP(s), as well as the cumulative effects caused
by all of the crossings of waters of the United States authorized by an NWP. If an
applicant requests a waiver of an applicable limit, as provided for in NWPs 13, 36, or 54,
the district engineer will only grant the waiver upon a written determination that the
NWP activity will result in only minimal individual and cumulative adverse environmental
effects.

2. When making minimal adverse environmental effects determinations the district
engineer will consider the direct and indirect effects caused by the NWP activity. He or
she will also consider the cumulative adverse environmental effects caused by activities
authorized by an NWP and whether those cumulative adverse environmental effects are
no more than minimal. The district engineer will also consider site specific factors, such
as the environmental setting in the vicinity of the NWP activity, the type of resource that
will be affected by the NWP activity, the functions provided by the aquatic resources
that will be affected by the NWP activity, the degree or magnitude to which the aquatic
resources perform those functions, the extent that aquatic resource functions will be lost
as a result of the NWP activity (e.q., partial or complete loss), the duration of the
adverse effects (temporary or permanent), the importance of the aquatic resource
functions to the region (e.g., watershed or ecoregion), and mitigation required by the
district engineer. If an appropriate functional or condition assessment method is
available and practicable to use, that assessment method may be used by the district
engineer to assist in the minimal adverse environmental effects determination. The
district engineer may add case-specific special conditions to the NWP authorization to
address site-specific environmental concems.

3. If the proposed activity requires a PCN and will result in a loss of greater than 1/10-
acre of wetlands or 3/100-acre of stream bed, the prospective permittee should submit a
mitigation proposal with the PCN. Applicants may also propose compensatory mitigation
for NVWP activities with smaller impacts, or for impacts to other types of waters. The
district engineer will consider any proposed compensatory mitigation or other mitigation
measures the applicant has included in the proposal in determining whether the net
adverse environmental effects of the proposed activity are no more than minimal. The
compensatory mitigation proposal may be either conceptual or detailed. If the district
engineer determines that the activity complies with the terms and conditions of the NWP
and that the adverse environmental effects are no more than minimal, after considering
mitigation, the district engineer will notify the permittee and include any activity-specific
conditions in the NWP verification the district engineer deems necessary. Conditions for
compensatory mitigation requirements must comply with the appropriate provisions at
33 CFR 332.3(k). The district engineer must approve the final mitigation plan before the
permmittee commences work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not
necessary to ensure timely completion of the required compensatory mitigation. If the
prospective permittee elects to submit a compensatory mitigation plan with the PCN, the
district engineer will expeditiously review the proposed compensatory mitigation plan.
The district engineer must review the proposed compensatory mitigation plan within 45
calendar days of receiving a complete PCN and determine whether the proposed
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mitigation would ensure that the NWP activity results in no more than minimal adverse
environmental effects. If the net adverse environmental effects of the NWP activity (after
consideration of the mitigation proposal) are determined by the district engineer to be no
more than minimal, the district engineer will provide a timely written response to the
applicant. The response will state that the NWP activity can proceed under the terms
and conditions of the NWP, including any activity-specific conditions added to the NWP
authorization by the district engineer.

4. If the district engineer determines that the adverse environmental effects of the
proposed activity are more than minimal, then the district engineer will notify the
applicant either: (a) that the activity does not qualify for authorization under the NWP
and instruct the applicant on the procedures to seek authorization under an individual
pemmit; (b) that the activity is authorized under the NVWP subject to the applicant’s
submission of a mitigation plan that would reduce the adverse environmental effects so
that they are no more than minimal; or (c) that the activity is authorized under the NWP
with specific modifications or conditions. Where the district engineer determines that
mitigation is required to ensure no more than minimal adverse environmental effects,
the activity will be authorized within the 45-day PCN period (unless additional time is
required to comply with general conditions 18, 20, and/or 31), with activity-specific
conditions that state the mitigation requirements. The authorization will include the
necessary conceptual or detailed mitigation plan or a requirement that the applicant
submit a mitigation plan that would reduce the adverse environmental effects so that
they are no more than minimal. When compensatory mitigation is required, no work in
waters of the United States may occur until the district engineer has approved a specific
mitigation plan or has determined that prior approval of a final mitigation plan is not
practicable or not necessary to ensure timely completion of the required compensatory
mitigation.

2021 Further Information

1. District engineers have authority to detemmnine if an activity complies with the terms
and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state, or local pemmits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.
4. NWWPs do not authorize any injury to the property or rights of others.

3. NWPs do not authorize interference with any existing or proposed Federal project
(see general condition 31).

2021 Nationwide Permit Definitions
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Best management practices (BMPs): Policies, practices, procedures, or structures
implemented to mitigate the adverse environmental effects on surface water quality
resulting from development. BMPs are categorized as structural or non-structural.

Compensatory mitigation: The restoration (re-establishment or rehabilitation),
establishment (creation), enhancement, and/or in certain circumstances preservation of
aquatic resources for the purposes of offsetting unavoidable adverse impacts which
remain after all appropriate and practicable avoidance and minimization has been
achieved.

Currently serviceable: Useable as is or with some maintenance, but not so degraded
as to essentially require reconstruction.

Direct effects: Effects that are caused by the activity and occur at the same time and
place.

Discharge: The term “discharge” means any discharge of dredged or fill material into
waters of the United States.

Ecological reference: A model used to plan and design an aquatic habitat and riparian
area restoration, enhancement, or establishment activity under NWP 27. An ecological
reference may be based on the structure, functions, and dynamics of an aquatic habitat
type or a riparian area type that currently exists in the region where the proposed NWP
27 activity is located. Alternatively, an ecological reference may be based on a
conceptual model for the aquatic habitat type or riparian area type to be restored,
enhanced, or established as a result of the proposed NWP 27 activity. An ecological
reference takes into account the range of variation of the aguatic habitat type or riparian
area type in the region.

Enhancement: The manipulation of the physical, chemical, or biclogical characteristics
of an aquatic resource to heighten, intensify, or improve a specific aquatic resource
function(s). Enhancement results in the gain of selected aquatic resource function(s),
but may also lead to a decline in other aquatic resource function(s). Enhancement does
not result in a gain in aquatic resource area.

Establishment (creation): The manipulation of the physical, chemical, or biological
characteristics present fo develop an aguatic resource that did not previously exist at an
upland site. Establishment results in a gain in aquatic resource area.

High Tide Line: The line of intersection of the land with the water's surface at the
maximum height reached by a rising tide. The high tide line may be determined, in the
absence of actual data, by a line of oil or scum along shore objects, a more or less
continuous deposit of fine shell or debris on the foreshore or berm, other physical
markings or characteristics, vegetation lines, tidal gages, or other suitable means that
delineate the general height reached by a rising tide. The line encompasses spring high
tides and other high tides that occur with periodic frequency but does not include storm
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surges in which there is a departure from the nomal or predicted reach of the tide due
to the piling up of water against a coast by strong winds such as those accompanying a
hurricane or other intense storm.

Historic Property: Any prehistoric or historic district, site (including archaeological
site), building, structure, or other object included in, or eligible for inclusion in, the
Mational Register of Historic Places maintained by the Secretary of the Interior. This
term includes artifacts, records, and remains that are related to and located within such
properties. The term includes properties of traditional religious and cultural importance
to an Indian tribe or Mative Hawaiian organization and that meet the National Reqgister
criteria (36 CFR part 60).

Independent utility: A test to determine what constitutes a single and complete non-
linear project in the Corps Regulatory Program. A project is considered to have
independent utility if it would be constructed absent the construction of other projects in
the project area. Portions of a multi-phase project that depend upon other phases of the
project do not have independent utility. Phases of a project that would be constructed
even Iif the other phases were not built can be considered as separate single and
complete projects with independent utility.

Indirect effects: Effects that are caused by the activity and are later in time or farther
removed in distance, but are still reasonably foreseeable.

Loss of waters of the United States: Waters of the United States that are permanently
adversely affected by filling, flooding, excavation, or drainage because of the regulated
activity. The loss of stream bed includes the acres of stream bed that are permanently
adversely affected by filling or excavation because of the regulated activity. Permanent
adverse effects include permanent discharges of dredged or fill material that change an
aquatic area to dry land, increase the bottom elevation of a waterbody, or change the
use of a waterbody. The acreage of loss of waters of the United States is a threshold
measurement of the impact to jurisdictional waters or wetlands for determining whether
a project may qualify for an NWP; it is not a net threshold that is calculated after
considering compensatory mitigation that may be used to offset losses of aquatic
functions and services. Waters of the United States temporarily filled, flooded,
excavated, or drained, but restored to pre-construction contours and elevations after
construction, are not included in the measurement of loss of waters of the United
States. Impacts resulting from activities that do not require Department of the Army
authorization, such as activities eligible for exemptions under section 404(f) of the Clean
Water Act, are not considered when calculating the loss of waters of the United States.

Navigable waters: Waters subject to section 10 of the Rivers and Harbors Act of 1899.
These waters are defined at 33 CFR part 329.

Non-tidal wetland: A non-tidal wetland is a wetland that is not SUbjEE't to the ebb and
flow of tidal waters. Non-tidal wetlands C{Jﬂtig uous to tidal waters are located landward
of the high tide line (i.e., spring high tide line).
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Open water: For purposes of the NWPs, an open water is any area that in a year with
nommal patterns of precipitation has water flowing or standing above ground to the
extent that an ordinary high water mark can be determined. Aquatic vegetation within
the area of flowing or standing water is either non-emergent, sparse, or absent.
Vegetated shallows are considered to be open waters. Examples of “open waters®
include rivers, streams, lakes, and ponds.

Ordinary High Water Mark: The term ordinary high water mark means that line on the
shore established by the fluctuations of water and indicated by physical characteristics
such as a clear, natural line impressed on the bank, shelving, changes in the character
of soil, destruction of terrestrial vegetation, the presence of litter and debris, or other
appropriate means that consider the characteristics of the surrounding areas.

Perennial stream: A perennial stream has surface water flowing continuously year-
round during a typical year.

Practicable: Available and capable of being done after taking into consideration cost,
existing technology, and logistics in light of overall project purposes.

Pre-construction notification: A request submitted by the project proponent to the
Corps for confirmation that a particular activity is authorized by nationwide permit. The
request may be a permit application, letter, or similar document that includes
information about the proposed work and its anticipated environmental effects. Pre-
construction notification may be required by the terms and conditions of a nationwide
permit, or by regional conditions. A pre-construction notification may be voluntarily
submitted in cases where pre-construction notification is not required and the project
proponent wants confirmation that the activity is authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the decline of, aguatic
resources by an action in or near those aquatic resources. This term includes activities
commonly associated with the protection and maintenance of aquatic resources through
the implementation of appropriate legal and physical mechanisms. Preservation does
not result in a gain of aquatic resource area or functions.

Re-establishment: The manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural/historic functions to a former
aquatic resource. Re-establishment results in rebuilding a former aquatic resource and
results in a gain in aquatic resource area and functions.

Rehabilitation: The manipulation of the physical, chemical, or biological characteristics
of a site with the goal of repairing natural/historic functions to a degraded aquatic
resource. Rehabilitation results in a gain in aquatic resource function, but does not
result in a gain in aquatic resource area.
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Restoration: The manipulation of the physical, chemical, or biological characteristics of
a site with the goal of returning natural/istoric functions to a former or degraded aquatic
resource. For the purpose of tracking net gains in aguatic resource area, restoration is
divided into two categories: re-establishment and rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special aquatic sites under the
404(b)(1) Guidelines. Riffle and pool complexes sometimes characterize steep gradient
sections of streams. Such stream sections are recognizable by their hydraulic
characteristics. The rapid movement of water over a course substrate in riffles results in
a rough flow, a turbulent surface, and high dissolved oxygen levels in the water. Pools
are deeper areas associated with riffles. A slower stream velocity, a streaming flow, a
smooth surface, and a finer substrate characterize pools.

Riparian areas: Riparian areas are lands next to streams, lakes, and estuarine-marine
shorelines. Riparian areas are transitional between terrestrial and aguatic ecosystems,
through which surface and subsurface hydrology connects riverine, lacustrine,
estuarine, and marine waters with their adjacent wetlands, non-wetland waters, or
uplands. Riparian areas provide a variety of ecological functions and services and help
improve or maintain local water quality. (See general condition 23.)

Shellfish seeding: The placement of shelifish seed and/or suitable substrate to
increase shelifish production. Shelifish seed consists of immature individual shelifish or
individual shellfish attached to shells or shell fragments (i.e., spat on shell). Suitable
substrate may consist of shellfish shells, shell fragments, or other appropriate materials
placed into waters for shellfish habitat.

Single and complete linear project: A linear project is a project constructed for the
purpose of getting people, goods, or services from a point of origin to a terminal point,
which often involves multiple crossings of one or more waterbodies at separate and
distant locations. The term “single and complete project” is defined as that portion of the
total linear project proposed or accomplished by one owner/developer or partnership or
other association of owners/developers that includes all crossings of a single water of
the United States (i.e., a single waterbody) at a specific location. For linear projects
crossing a single or multiple waterbodies several times at separate and distant
locations, each crossing is considered a single and complete project for purposes of
NWP authorization. However, individual channels in a braided stream or river, or
individual arms of a large, imegularly shaped wetland or lake, etc., are not separate
waterbodies, and crossings of such features cannot be considered separately.

Single and complete non-linear project: For non-linear projects, the term “single and
complete project” is defined at 33 CFR 330.2(i) as the total project proposed or
accomplished by one owner/developer or partnership or other association of
owners/developers. A single and complete non-linear project must have independent
utility (see definition of “independent utility”). Single and complete non-inear projects
may not be “piecemealed” to avoid the limits in an NWP authorization.
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Stormwater management: Stormwater management is the mechanism for controlling
stormwater runoff for the purposes of reducing downstream erosion, water quality
degradation, and flooding and mitigating the adverse effects of changes in land use on
the aquatic environment.

Stormwater management facilities: Stormwater management facilities are those
facilities, including but not limited to, stormwater retention and detention ponds and best
management practices, which retain water for a period of time to control runoff and/or
improve the quality (i.e., by reducing the concentration of nutrients, sediments,
hazardous substances and other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the ordinary high water
marks. The substrate may be bedrock or inorganic particles that range in size from clay
to boulders. Wetlands contiguous to the stream bed, but outside of the ordinary high
water marks, are not considered part of the stream bed.

Stream channelization: The manipulation of a stream's course, condition, capacity, or
location that causes more than minimal interruption of nommal stream processes. A
channelized jurisdictional stream remains a water of the United States.

Structure: An object that is arranged in a definite pattern of organization. Examples of
structures include, without limitation, any pier, boat dock, boat ramp, wharf, dolphin,
weir, boom, breakwater, bulkhead, revetment, riprap, jetty, artificial island, artificial reef,
pemanent mooring structure, power transmission line, permanently moored floating
vessel, piling, aid to navigation, or any other manmade obstacle or obstruction.

Tidal wetland: A tidal wetland is a jurisdictional wetland that is inundated by tidal
waters. Tidal waters rise and fall in a predictable and measurable rhythm or cycle due to
the gravitational pulls of the moon and sun. Tidal waters end where the rise and fall of
the water surface can no longer be practically measured in a predictable hythm due to
masking by other waters, wind, or other effects. Tidal wetlands are located channelward
of the high tide line.

Tribal lands: Any lands title to which is either: 1) held in trust by the United States for
the benefit of any Indian tribe or individual; or 2) held by any Indian tribe or individual
subject to restrictions by the United States against alienation.

Tribal rights: Those rights legally accruing to a tribe or tribes by virtue of inherent
sovereign authority, unextinguished aboriginal title, treaty, statute, judicial decisions,
executive order or agreement, and that give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic sites under the 404({b){1)
Guidelines. They are areas that are permanently inundated and under normal
circumstances have rooted aquatic vegetation, such as seagrasses in marine and
estuarine systems and a variety of vascular rooted plants in freshwater systems.
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Waterbody: For purposes of the NWPs, a waterbody is a “water of the United States.” If
a wetland is adjacent to a waterbody determined to be a water of the United States, that
waterbody and any adjacent wetlands are considered together as a single aquatic unit
(see 33 CFR 328.4(c)(2)).

ADDITIONAL INFORMATION

Information about the U.S. Army Corps of Engineers Regulatory Program, including
nationwide permits, may also be accessed at

httpwww swi usace. amy. mil/Missions/Regulatory .aspx or

hitp/fwww usace army.mil/Missions/CivilWorks/RegulatoryProgramandPermits. aspx
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SHPO

From: |eslie.eisenberg@wisconsinhistory.org <leslie.eisenberg@wisconsinhistory.org>
Sent: Tuesday, August 1, 2023 3:53 PM

To: Jordan, Alexis M CIV USARMY CELRC (USA) <Alexis.M.Jordan@usace.army.mil=
Subject: [URL Verdict: Neutral][Non-DoD Source] SHPO Review: 23-1593/0Z - Port Washington Harbor- North Breakwater Repair and Maintenance Project

Good afternoon, Alexis,

I have completed my review of WHS #23-1593, Port Washington Harbor- North Breakwater Repair and Maintenance Project and find that no eligible properties will be adversely affected.
If your plans change or cultural materials/human remains are found during the project, please halt all work and contact our office.

Please use this email as your official SHPO concurrence for the project. If you require a hard copy signed form, please contact me and | will provide you a signed copy as soon as possible.
Sincerely,

Leslie

Leslie Eisenberg

Compliance Archaeologist & Interim NAGPRA Representative

State Historic Preservation Office

Wisconsin Historical Society

816 State Street, Madison, W1 53706

608.264.6507
leslie.eisenberg@wisconsinhistory.org

Wisconsin Historical Society
Collecting, Preserving, and Sharing Stories Since 1846
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USFWS
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Scoping Distribution List

DRAFT Supplemental Environmental Assessment

Contact Information for Tribes with Interests in Ozaukee County, Wisconsin

Tribal Name: Forest County Potawatomi Community of Wisconsin

Contact Name

Title

Mailing Address

Ned Daniels, Jr.

Chairman

P.O. Box 340 Crandon, WI 54520

Ben Rhodd

THPO

P.O. Box 340 Crandon, WI 54520

Tribal Name: Fort Belknap Indian Community of the Fort Belknap Reservation of Montana

Contact Name

Title

Mailing Address

Michael Black Wolf

THPO

656 Agency Main Street Harlem, MT 59526-9455

Jeffery (Jeff) Stiffarm

President

RR1, Box 66 Harlem, MT 59526-9455

Tribal Name: Hannahville Indian Community, Michigan

Contact Name

Title

Mailing Address

Kenneth Meshigaud

Chairperson

N14911 Hannahville B1 Rd, Wilson, Ml 49896

Tribal Name: Citizen Potawatomi Nation, Oklahoma

Contact Name

Title

Mailing Address

Dr. Kelli Mosteller

THPO

1601 S. Gordon Cooper Drive, Shawnee, OK 74801

John “Rocky” Barrett

Chairman

1601 S. Gordon Cooper Drive, Shawnee, OK 74801

Tribal Name: Little Traverse Bay Bands of Odawa Indians of Michigan

Contact Name

Title

Mailing Address

Regina Gasco-Bentley

Chairperson

7500 Odawa Circle Harbor Springs, Ml 49740

Melissa Wiatrolik

THPO

7500 Odawa Circle Harbor Springs, Ml 49740

Tribal Name: Lac du Flambeau Band of Lake Superior Chippewa Indians of the Lac du Flambeau Reservation of Wisconsin

Contact Name Title Mailing Address
John Johnson President P.O. Box 67, Lac du Flambeau, WI 54538
Sarah Thompson THPO P.O. Box 67, Lac du Flambeau, WI 54538

Tribal Name: Menominee Indian Tribe of Wisconsin

Contact Name

Title

Mailing Address

Gena Kakkak

Chairperson

PO Box 910 Keshena, WI 54135

David Grignon

THPO

PO Box 910 Keshena, WI 54135

Tribal Name: Miami Tribe of Oklahoma

Contact Name

Title

Mailing Address

Douglas Lankford

Chief

PO Box 1326 Miami, OK 74355
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Diane Hunter

| THPO

| PO Box 1326 Miami, OK 74355

Tribal Name: Prairie Band of Potawatomi Nation

Contact Name

Title

Mailing Address

Raphael Wahwassuck

THPO

16281 Q Road, Mayetta, KS 66509

Joseph Rupnick

Chairperson

16281 Q Road, Mayetta, KS 66509

Contact Information for

State & Local Office-holders

, Stakeholders and Coordinating Agencies

Contact Name

Title

Mailing Address

Tammy Baldwin

United States Senator

709 Hart Senate Office Building
Washington, D.C. 20510

Ron Johnson

United States Senator

517 East Wisconsin Avenue, Suite 408
Milwaukee, WI 53202

Glenn Grothman Congressman 6th Congressional District of Wisconsin
1511 Longworth House Office Building
Washington, DC 20515

Ted Neitzke IV Mayor 100 W. Grand Avenue

P.O. Box 307
Port Washington, W1 53074

Duey Stroebel

State Senator, Senate
District 20

18 South, State Capitol
P.O. Box 7882
Madison, WI 53707

Robert Brooks

State Representative,
Assembly District 60

Office of Rep. Rob Brooks — 60" Assembly District
216 North

P.O. Box 8952

Madison, WI 53708

Daina Penkiunas

State Historic Preservation
Officer

Wisconsin Historical Society
816 State Street
Madison WI 53706

Jennifer Tyler

Acting Deputy Director

Environmental Protection Agency Region 5
77 West Jackson Boulevard (E-19J)
Chicago, IL 60604-3507

Liz Pelloso

NEPA Reviewer
(POC for Corps)

Environmental Protection Agency Region 5
77 West Jackson Boulevard (E-19J)
Chicago, IL 60604-3507
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Nick J. Utrup

Fish and Wildlife Biologist
(POC for Corps)

U.S. Fish and Wildlife Service

Minnesota-Wisconsin Ecological Services Field Office
3815 American Boulevard East

Bloomington, MN 55425

Mike Thompson

WDNR Regional Director

Wisconsin Department of Natural Resources
Southeast Region Headquarters

2300 N. Dr. Martin Luther King Jr. Dr.
Milwaukee, W1 53212

Michael Szabo

Environmental Engineer
Supervisor

Wisconsin Department of Natural Resources
Milwaukee Service Center

1027 West St. Paul Ave.

Milwaukee, W1 53233

Kendra Fisher

Environmental Engineer
Supervisor, Compliance
Supervisor

Wisconsin Department of Natural Resources
Milwaukee Service Center

1027 West St. Paul Ave.

Milwaukee, W1 53233

Jesse Bennett

Water Resources
Management Specialist,
Nonpoint Source
Coordinator Regional

Wisconsin Department of Natural Resources
Milwaukee Service Center

1027 West St. Paul Ave.

Milwaukee, W1 53233

Mike Halstead

Harbors & Waterways
Program Specialist

Wisconsin Department of Transportation
4822 Madison Yards Way
Madison, WI 53705

Kathleen Angel

Federal Consistency and
Coastal Hazards
Coordinator

Wisconsin Coastal Management Program
Division of Intergovernmental Relations
101 East Wilson Street, 9" Floor

PO Box 8944

Madison, WI 53708-8944

James Killian

Water Resources
Management Specialist

Wisconsin Department of Natural Resources
P.O. Box 7921
Madison, WI 53707-7921

Sarah Szabo

Water Regulator/Zoning
Specialist

Wisconsin Department of Natural Resources
2984 Shawano Avenue
Green Bay, WI 54313-6727
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Dennis L. Cherny

Harbor Master

Port Washington Department of Marina & Harbor Facilities
106 N. Lake Street

P.O. Box 307

Port Washington, WI 53074

Lisa Rathke Assistant Harbor Master Port Washington Department of Marina & Harbor Facilities
106 N. Lake Street
P.O. Box 307
Port Washington, W1 53074

Bill Schanen IV Commaodore Port Washington Yacht Club

430 N. Lake Street
Port Washington, WI 53074
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[URL Verdict: Neutral][Non-DaoD Source] RE: Scoping Notification: Port Washington North Breakwater Repair, Port Washington, Wi
o Pelloso, Liz <Pelloso Liz@epa.gov> € Reply | € ReplyAll | —> Forward | | ===

To Herleth-King, Shawna S CIV USARMY CELRC (USA) Wed 5/3/2023 1:16 PM
Cc Bucare, David F CIV USARMY CELRC (USA); Hoxsie, Alex R CIV USARMY CELRC (USA); Kennedy, Patrick J CIV USARMY (USA); Jordan, Alexis M CIV USARMY CELRC (USA)
(i) Follow up. Start by Wednesday, May 3, 2023, Due by Wednesday, May 3, 2023,

Shawna,

EPA’s NEPA program is in receipt of your scoping document for the proposed Port Washington North L Repairs, Port hingt in. EPA Region 5 reviews and provides scoping comments as time allows. At this time, due to staffing constraints, EPA will not be reviewing the scoping document for
this project. However, please continue to send us NEPA documents for review, including the forthcoming EA.

To ensure that NEPA documents are routed in a timely manner to our NEPA staff in the future, please send all NEPA-related documents and requests electronically to the EPA Region 5 NEPA email box at RSNEPA@epa.gov.

Thanks!
Liz Pelloso

Liz Pellaso, PWS

National Environmental Policy Act Team
EPA Region 5

Phone: 312-886-7425

Email: pelloso.liz@epa.gov
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